85TH ConGREsS i HOUSE OF REPRESENTATIVES {|}  Reporr 
2d Session No. 1621 


MRS. WILLIE SOHER 


Apri 22, 1958.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Dononve, from the Committee on the Judiciary, submitted 
the following 


REPORT 


[To accompany H. R. 1393] 


The Committee on the Judiciary, to whom was referred the bill 
(H. R. 1393) for the relief of Mrs. Willie Soher, having considered the 
same, report favorably thereon without amendment and recommend 
that the bill do pass. 

PURPOSE 


The purpose of the proposed legislation is to pay Mrs. Willie Soher 
of Oroville, Calif., $8,000.54 in full settlement of her claims against 
the United States based on the overpayment she made in connection 
with her income tax liability for 1947. 


STATEMENT 


In 1947, Mrs. Willie Soher sold a small ambulance business in San 
Francisco which she had been operating for many years. She em- 
ployed an accountant to prepare her income tax return for that year 
sod to properly reflect the income derived from the sale of her business. 
The return he prepared reported her net income to be $32,249.69, and 
stated her tax liability to be $13,586.72. On this 1947 return the 
standard deduction of $500 was not taken although Mrs, Soher was 
entitled to it. Further the profit from the sale of her ambulance 
business amounting to $27,778.61 was reflected as ordinary income 
when it should have been accorded capital gains treatment. All of 
this was unknown to Mrs. Soher, and she paid $13,586.72 to the 
Government. 

It was not until 1953 that Mrs. Soher learned from a representative 
of the Internal Revenue Service that she had so heavily overpaid her 
income tax for the year 1947. By that time the statute of limitations 
had run. 
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The Treasury Department has furnished the committee with a 
report on the bill in which it is stated that the Department does not 
favor enactment because the statute of limitations has run. That 
report states that the records of the district director, San Francisco, 
Calif., show that Mrs. Soher’s 1947 return was placed in the closed 
files without any examination because of the heavy workload of old 
returns on hand. The error came to light in the course of the pro- 
cessing of a subsequent year’s return filed by Mrs. Soher. 

The committee has carefully considered this case. An examina- 
tion of the report of the Treasury Department shows that there is 
no question concerning the facts of the matter. This is not a case 
where the passage of time has inhibited the Government in any way 
by reason of the fact that the necessary records have been lost or 
destroyed. Rather the objection raised by the Government is that 
to allow Mrs. Soher the refund of her overpayment would encourage 
other persons to seek repayment in parallel cases. However, this 
committee feels that to penalize Mrs. Soher on this ground is too 
harsh a result. Clearly her only recourse in this situation is to appeal 
to Congress for legislative relief. This committee finds that she is 
entitled to relief, and accordingly recommends that the bill be con- 
sidered favorably. 


TREASURY DEPARTMENT, 
Washington, July 23, 1957. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 


My Dear Mr. Cuairman: This letter is in reply to your request of 
January 26, 1957. for the views of this Department on H. R. 1393 
(85th Cong., Ist sess.) entitled ‘A bill for the relief of Mrs. Willie 
Soher,” which is similar to H. R. 9573 (84th Cong., 2d sess.). 

H. R. 1393, if enacted, would authorize and direct the Secretary of 
the Treasury to pay to Mrs. Willie Soher, Oroville, Calif., the sum of 
$8,000.54 in full settlement of all claims of Mrs. Willie Soher against 
the United States arising out of overpayment made by her with respect 
to her income tax liability for 1947. The bill further provides that 
no part of the amount appropriated in excess of 10 percent thereof 
shall be paid to any agent or attorney on account of services rendered 
in connection with this claim. 

According to the records of the Internal Revenue Service the 
return of Mrs. Willie Soher for the year 1947 was prepared by Mr. F. 
Wolf and filed on February 5, 1948. A net income of $32,249.69 
was reported and a purported tax liability of $13,586.72 was paid. 
On this 1947 return the taxpayer failed to claim the standard deduc- 
tion of $500 to which she was entitled. This return also reflected, as 
ordinary income, a profit of $27,778.61 from the sale of an entire 
ambulance business which had been held for more than 6 months. 

The records of the district director, San Francisco, Calif., disclose 
that Mrs. Soher’s 1947 return was placed in the closed files without 
examination because of the heavy workload of old returns on hand. 

The errors in the 1947 return were discovered after Mrs. Soher 
filed her return for 1949 on January 31, 1952, together with a claim 
for refund against the 1947 return in the amount of $1,319.55. This 
refund claim was based on a claimed net operating loss carryback 
from 1949. After examination this refund claim was disallowed and 


MRS. WILLIE SOHER 3 


the taxpayer agreed to this disallowance. The examination of the 
1947 return, however, revealed that the taxpayer had failed to claim 
the standard deduction of $500 and had reported as ordinary income 
the profit on the sale of the ambulance business. 

On October 9, 1953, after the expiration of the period for the allow- 
ance of a refund as provided in section 322 (b) of the Internal Revenue 
Code of 1939, the taxpayer filed a claim for refund of $8,000.54 based 
upon the overpayment of her tax liability for 1947. 

The failure of Mrs. Soher to make a timely discovery of the errors 
on her 1947 return and to make a timely claim for refund was ap- 
parently due to no fault of the Internal Revenue Service. There is 
no indication that the return was ever examined by a responsible 
Service employee until after the period of limitations on filing a claim 
for refund fad expired. ‘There exists some probability that the errors 
would have been discovered earlier if Mrs. Soher had not delayed 
almost 2 years when she filed her return for 1949 on January 31, 1952. 

Congress has determined that it is sound policy to include in the 
revenue system a statute of limitations by the operation of which, 
after a certain period of time, it becomes impossible for the Govern- 
ment to collect additional taxes and for a taxpayer to obtain refunds 
of overpayments of taxes. Except in the case of special circumstances, 
which do not appear to exist here, this Department believes that the 
granting of special relief in the case of taxes erroneously collected, 
the refund of which is not claimed in the time and manner prescribed 
by law, constitutes a discrimination against other taxpayers similarly 
situated and might create an undesirable precedent which would 
encourage other taxpayers to seek relief in the same manner. 

In view of the foregoing, the Treasury Department does not favor 
the enactment of H. R. 1393. 

The Director, Bureau of the Budget, has advised the Treasury 
Department that there is no objection to the presentation of this 
report. 

Sincerely yours, 
Dan Turoop Smita, 
Deputy to the Secretary; 
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SADIE LOBE 


Apri 22, 1958.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Crere.ua, from the Committee on the Judiciary, submitted 
the following 


REPORT 


[To accompany H. R. 1331] 





The Committee on the Judiciary, to whom was referred the bill 
(H. R. 1331) for the relief of Sadie Lobe, having considered the same, 
report favorably thereon without amendment and recommend that 
the bill do pass. 


PURPOSE 



























The purpose of the proposed legislation is to relieve Sadie Lobe, of 
Cleveland, Ohio, of all liability to refund the amounts paid her as 
compensation for her services as an employee of the Department of 
the seu in the periods from July 1, 1938, to June 30, 1943, and 
from July 1, 1951, to September 16, 1954. Those payments were 
subsequently determined to have been made in contravention of 
prohibitions against the payment of compensation to persons not 
citizens of the United States in annual appropriation acts for those 
periods, and such payments amount to $22,348.50. 


STATEMENT 





Miss Lobe was born in Russia on December 13, 1900. When she 
was about 2 months old, her parents left Russia and traveled to 
England. About a year later, Miss Lobe was brought to the United 
States. This was about June of 1902. 

Miss Lobe was attending a commercial college in 1919 when an 
office of the Bureau of Internal Revenue located in the same buildin 
appealed for temporary office help. She applied for a typing job, an 
her recollection was that she was not required to state whether or not 
she was a citizen. This job was taken while she was a student at the 
business school, and she was able to finish her course by working days 


20007 


2 SADIE LOBE 


and taking her commercial courses at night. In September of 1919 
she was made a permanent employee. 

The report of the Department of the Treasury on H. R. 1331 states 
that Miss Lobe was an employee of the Treasury Department for 35 
years. As to the confusion concerning the place of her birth and, there- 
fore, her citizenship, that report stated: 


The circumstances surrounding her place of birth and 
citizenship were matters of which she may, or may not, have 
been aware. At the time of her separation, she was entrusted 
with a responsible position and had a very creditable 
employment record. After 35 years of service, she has been 
denied all rights to a pension under the civil-service retire- 
ment system. In view of these extenuating circumstances, 
the Treasury Department believes that Miss Lobe has been 
sufficiently punished and is of the opinion that the bill merits 
approval. 


After careful consideration of this case, the committee agrees that 
the case merits legislative relief in the manner provided for in H. R. 
1331. The facts established by the evidence presented to the com- 
mittee in support of the bill and in the memorandum attached to the 
Treasury Department report establish that, in all fairness, Miss Lobe 
should be relieved of liability. It is clear that the Government has 
had the benefit of her services for the years included in the periods 
stated in the bill. Further, it appears from the evidence presented 
to the committee that, in the early years of her employment, Miss 
Lobe was confused as to her citizenship status. It was in or about 
1941 that, in the course of discussion with her father, she discovered 
that he was not a citizen. Finally, in 1954, the Personnel Division 
of the Internal Revenue Service called on Miss Lobe to clarify the 
records concerning her place of birth. When she supplied the facts, 
the ultimate results was that she was separated from her Govern- 
ment employment. The committee finds that this result should be 
sufficient penalty without the additionel imposition of the liability 
to refund the compensation she was paid for her years of work. 
Therefore, the committee recommends that the bill be considered 
favorably. 


TREASURY DEPARTMENT, 
Washington, March 13, 1958. 
Hon. EMANvEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 


My Dear Mr. CHarrMan: Reference is made to your letter of 
January 25, 1957, requesting a statement of this Department’s views 
on H. R. 1331, for the relief of Sadie Lobe. 

The proposed legislation would relieve Sadie Lobe of all liability 
to pay to the United States the sum of $22,348.50, which represents 
compensation paid to her from July 1, 1938, to June 30, 1943, and 
from July 1, 1951, to September 16, 1954, as an employee of the 
Treasury Department, in contravention of prohibitions against the 
payment of compensation to persons not citizens of the United States 
which were included in annual appropriations acts for such periods. 
Jt would also give full credit, in the audit and settlement of the 
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accounts of certifying or disbursing officer of the United States, for 
all amounts for which liability is relieved by the bill. 

Miss Lobe was an employee of the Treasury Department for 35 
years. The circumstances surrounding her place of birth and citizen- 
ship were matters of which she may, or may not, have been aware, 
At the time of her separation, she was entrusted with a responsible 
position and had a very creditable employment record. After 35 
years of service, she has been denied all rights to a pension under the 
civil-service retirement system. In view of these extenuating 
circumstances, the Treasury Department believes that Miss Lobe 
has been sufficiently punished and is of the opinion that the bill merits 
approval. The attached memorandum sets forth the details of Miss 
eee employment and her separation from the Internal Revenue 

ervice. 

The Department has been advised by the Bureau of the Budget 
that there is no objection to the submission of this report to your 
committee. 

Very truly yours, 
Frep C. Scrisner, ZIJr., 
Acting Secretary of the Treasury. 


MEMORANDUM RE H. R. 1331 


The facts set forth below have been extracted from the official 
personnel file of Sadie Lobe. 

On March 7, 1919, Sadie Lobe applied for employment with the 
Cleveland district office of the Bureau of Internal Revenue. On the 
application blank she stated in her own handwriting that she was a 
citizen of the United States, born in London, England, on December 
13, 1900. Three days later, on March 10, Sadie Lobe was employed 
in the Cleveland district office as a deputy collector at $1,200 per 
annum. 

A second application for employment was completed in duplicate by 
Sadie Lobe, which bears the date of March 10, 1919. However, the 
legend on the form reveals that the form had been revised in September 
1922. On this application blank, it is stated that she was a citizen of 
the United States, born in Cleveland, Ohio, on December 14, 1900. 
It appears that someone had erased the initial entry as to the place of 
birth and inserted ‘‘Cleveland, Ohio” in its stead. The personnel file 
of this individual does not explain the reason for this second applica- 
tion or the cause of the change in the statement of the place of birth. 

Sadie Lobe worked continuously in the Cleveland district office for 
35 years from 1919 until her separation by the Service on September 
16, 1954. At that time she was a clerk (tax-returns specialist) with 
a GS-6 rating. She supervised six clerks and typists and was in 
charge of responsible office work. The efficiency ratings of this in- 
dividual py her immediate superiors were always “excellent” or “very 
go od.” The personnel file contains nothing unfavorable on Sadie 

be that would question her integrity, loyalty, or honesty, other 
than as set forth herein. 

The facts leading up to the separation of Sadie Lobe by the Service 
are set forth in a memorandum dated May 6, 1955, from the district 
director of internal revenue, Cleveland, Ohio, to the regional com- 
missioner of internal revenue, Cincinnati, Ohio, as follows: 
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“In June 1953, all employees of the Cleveland district were asked 
to submit a current SF-57. Miss Lobe complied with this request. 
In August 1954, it was noted that the employee had omitted her 
place of birth on the application dated June 24, 1953. Miss Lobe was 
asked to complete this portion of the application and, by so doing, she 
entered Cleveland, Ohio, as her place of birth. In reviewing previous 
applications on file in her official personnel folder, it was noted that 
on an application dated March 7, 1919, and signed by Miss Lobe, she 
shows her place of birth as London, England, and date of birth Decem- 
ber 13, 1900. Application dated March 10, 1919, and signed by Miss 
Lobe, shows her place of birth as Cleveland, Ohio, and date of birth 
December 14, 1900. 

“On August 19, 1954, the employee was asked to explain the varia- 
tion of places of birth recorded on her application. She stated that 
the London, England, entry was in error and that, possibly, at the 
time she made the entry she may have thought her place of birth was 
London, England. However, she stated that she was now certain 
that her place of birth was East 28th Street, Cleveland, Ohio, and 
that she is a citizen of the United States. She was uncertain as to 
her actual date of birth. She stated that her parents were born in 
Russia. Her parents names are Benjamin and Mary Labidius. The 
name was changed to Lobe after entrance into the United States. 
She stated that her parents left Russia for England, and resided there 
for about 1 year before coming to this country. The port of entry 
was not known. She believed that her parents entered the United 
States about 1898-99. 

“In view of the above, the employee was asked to immediately 
secure a birth certificate. On the same day the employee returned 
to the personnel office and stated that the facts she had given were 
not true and now she wished to reveal the truth at this time. She 
stated that her place of birth was London, England, and that she 
entered the United States about 1901. She said that she failed to 
disclose this information previously because of a feeling of embar- 
rassment caused by naturalization difficulties encountered by her 
father. The father is now deceased; the mother is living in Cleveland, 
Ohio. She further stated that her brother, Charles A. Lobe, estab- 
lished citizenship about 7 years ago. She was still not sure of her 
exact birth date. 

‘“‘Miss Lobe claimed that her noncitizenship caused her considerable 
worry and distress during her 35 years with the Internal Revenue 
Service, but embarrassment prevented her from taking any action. 
She also stated that, now that the facts were brought to light, she 
would immediately apply for naturalization. We advised her to 
remain on duty until further notification. 

“On September 16, 1954, Miss Lobe signed a request for leave- 
without-pay status from beginning of business September 17, 1954, 
through the close of business October 1, 1954. This was done to 
enable the national office to make a determination relative to her 
eligibility to remain in employment of Internal Revenue Service. 
On September 27, 1954, we contacted the immigration and naturaliza- 
tion office and advised them of the circumstances regarding the case. 
Miss Lobe secured a citizenship application blank and was scheduled 
for fingerprinting and preliminary processing of the application on 
September 28, 1954. 
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“On September 28, 1954, Miss Lobe stated that her father was not 
naturalized. In view of this information, it would be necessary for 
her to obtain citizenship through normal channels. On the same date, 
the immigration and naturalization office advised that Miss Lobe had 
filed an application for naturalization. 

“On September 30, 1954, the employee signed a statement request- 
ing an extension of leave without pay for an indefinite period until 
employment status had been adjudicated. 

“On December 17, 1954, in a telephone conversation with Miss 
Lobe, she advised that she had made application for United States 
citizenship and had been requested to obtain additional information 
from the Bureau of the Census. The information received by Miss 
Lobe from the Bureau of the Census indicated that her place of birth 
was Russia, and not Britain. We suggested that she contact the 
British consulate regarding the possibility of establishing British 
citizenship. 

“On January 4, 1955, the national office advised us to initiate im- 
mediate action to remove the employee for falsification of employ- 
ment documents and that all payments for salary, accured [sic] 
leave, and retirement account be withheld. 

“On January 6, 1955, a special-delivery, registered letter was for- 
warded to the employee proposing her removal and advised her of the 
right to answer the notice of proposed removal. ‘The employee failed 
to reply to the proposal within the 3-day limitation, and a notice of 
final decision was issued on January 14, 1955, notifying her of the 
removal effective close of business January 14, 1955. The notifica- 
tion of personnel action, SF—50, was effected January 14, 1955.” 

The charge upon which Sadie Lobe was removed by the Service 
was the following: ‘For falsifying your place of birth on employment 
documents.” The falsification of citizenship was not made a charge 
for removal, although such point was established collaterally. 

Since July 1, 1938, salary payments to employees in the Internal 
Revenue Service have been subject to certain citizenship requirements 
by the various appropriation acts. Therefore, on September 26, 1955, 
the advice of the Comptroller General of the United States was 
requested by the Secretary of the Treasury as to the disposition of 
accrued salary, accrued annual-leave payments, and retirement-fund 
credits due Sadie Lobe, and what part of the compensation paid to 
her prior to her separation she would be required to refund to the 
Government. 

In a reported opinion (B125640, October 20, 1955), the Comptroller 
General decided that the wages paid to Sadie Lobe from July 1, 1938, 
to June 30, 1943, and from July 1, 1951, to September 16, 1954, were in 
contravention of specific provisions in the appropriation acts for those 

ears, and such wages were subject to recovery by the Government. 

urthermore, any accrued salary and accrued annual-leave payments 
should be forfeited and all retirement-fund credits should be offset 
against the amount due the Government. 

It was determined that Sadie Lobe was illegally paid $22,348.50. 
However, her account is credited with the amount of $946.05 (the 
amount of contributions which she made to the retirement system dur- 
ing the period of her illegal employment) and $15 (the amount of salary 
withheld at the time of her separation for the purchase of bonds). 
Thus, she owes to the Government the net amount of $21,387.45. 
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The Fiscal Management Branch, Cincinnati, Ohio, made a request 
by letter on March 23, 1956, to Sadie Lobe for a refund of $21,442.01, 
This amount was erroneous, but was later corrected. In reply she 
stated she had no financial means with which to pay such amount. 

Miss Lobe is not entitled to any civil-service retirement pension for 
the period of her improper employment, but her separation from service 
does not affect her right to receive such a pension for the period during 
which she was properly employed. However, any pension to which 
she becomes entitled will be applied to satisfy her liability to the 
Government. Thus, if her entire liability of $22,348.50 is eliminated, 
she will receive the pension for the period of her proper employment, 
and her rights to a pension for the period of her improper employment 
will be restored. 


O 
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WILMA D. MARSH 


ApRIL 22, 1958.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Montoya, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H. Res. 513} 


The Committee on the Judiciary, to whom was referred the resolu- 
tion (H. Res. 5r8) providing for sending the bill H. R. 6350 and 
accompanying papers to the Court of Claims, having considered the 
same, report favorably thereon without amendment and recommend 
that the resolution do pass. 

PURPOSE 


The purpose of House Resolution 513 is to refer the bill H. R. 6350, 
for the relief of Wilma D. Marsh, to the Court of Claims, pursuant 
to sections 1492 and 2509 of title 28 of the United States Code, with 
the direction that the matter be considered in accordance with the 

rovisions of those sections and the court report its findings to the 
ouse of Representatives so as to inform the Congress of the nature 
of the demand as a claim against the United States. 


{[H. R. 6350, 85th Cong., 1st sess.] 
A BILL For the relief of Wilma D. Marsh 


Be it enacted by the Senate and House of Representatives 
of the United States of America in Congress assembled, That 
in connection with any claim for servicemen’s indemnity 
filed with the Administrator of Veterans’ Affairs after the 
date of enactment of this Act on account of the death of 
Jimmie L. Dorser (Veterans’ Administration claim num- 
bered XC18061138), the said Jimmie L. Dorser shall be 
held and considered to have designated his mother, Wilma 
D. Marsh, North Hollywood, California, as his beneficiary 
for such indemnity. The enactment of this Act shall not 
affect payments made to any individual on account of a claim 


20008 








2 WILMA D. MARSH 


for servicemen’s indemnity made before the date of its 
enactment. 
STATEMENT 


H. R. 6350 concerns a claim for servicemen’s indemnity. As is 
outlined in the report of the Veterans’ Administration to this commit- 
tee on the bill, Mrs. Wilma D. Marsh’s son, Jimmie L. Dorser, was. 
issued a $10,000 5-year level-premium-term national service life- 
insurance policy No. V-14090505, which was effective October 12, 
1949. At the time he applied for the insurance, Jimmie L. Dorser 
named his mother and his brother as beneficiaries. His mother, who 
is the claimant in H. R. 6350, was named as the principal beneficiary. 
That insurance was subsequently reduced in amount, but the benefi- 
ciaries remained the same. 

Jimmie L. Dorser was reported missing in action as of December 3, 
1950, and subsequently was presumed to have died on December 31, 
1953. The Servicemen’s Indemnity Act of 1951 (65 Stat. 33; 38 
U.S. C. 851) became law on April 25, 1951. Since this was after the 
serviceman was reported to be missing in action, he did not designate 
a beneficiary for the benefits payable under that law. 

The committee has carefully considered the evidence and legal 
contentions submitted to the committee in connection with this 
claim, and is of the opinion that a court should pass upon the issues 
raised in this connection. In particular, questions concerning the 
validity of a marriage entered into by the serviceman prior to his 
going overseas are of such a character that this committee feels that 
a court should consider the questions. Accordingly, this committee 
recommends that House Resolution 513, referring the bill to the 
Court of Claims, should be considered favorably. 


VETERANS’ ADMINISTRATION, 
Washington, D. C., September 11, 1957. 
Hon. EMANvet CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

Dear Mr. Cetter: Further reference is made to your letter request- 
ing a report by the Veterans’ Administration relative to H. R. 6350, 
85th Congress, a bill for the relief of Wilma D. Marsh, which provides 
as follows: 

“That in connection with any claim for servicemen’s indemnity 
filed with the Administrator of Veterans’ Affairs after the date of 
enactment of this Act on account of the death of Jimmie L. Dorser 
(Veterans’ Administration claim numbered XC18061138), the said 
Jimmy L. Dorser shall be held and considered to have designated 
his mother, Wilma D. Marsh, North Hollywood, California, as his 
beneficiary for such indemnity. The enactment of this Act shall not 
affect payments made to any individual on account of a claim for 
servicemen’s indemnity made before the date of its enactment.” 

The records disclose that Jimmie Leonard Dorser (XC-18061138) 
enlisted in the United States Army on October 5, 1949. Pursuant to 
his application of October 12, 1949, he was issued $10,000 5-year 
level-premium-term national service life insurance under policy No. 
V-14090505, effective October 12, 1949. He named his mother, 
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Mrs. Wilma D. Dorser (who has since remarried and is known as Mrs. 
Wilma D. Marsh), the claimant of H. R. 6350, as principal beneficiary, 
and his brother, Robert L. Dorser, as contingent beneficiary. On 
November 28, 1949, the serviceman executed a change of beneficiary 
form, naming his mother and brother as beneficiaries (without specify- 
ing whether either was to be the principal or contingent beneficiaries) 
and showing the amount of insurance as $1,000. The Veterans’ 
Administration acknowledged this form on December 22, 1949, and 
requested clarification of the discrepancy between the original appli- 
cation for $10,000 insurance and the $1,000 amount indicated on this 
form. On January 6, 1950, the serviceman advised that he desired 
the amount of insurance reduced from $10,000 to $1,000, but the 
beneficiaries to remain the same. The contract of national service 
life insurance was reduced accordingly, and he was so advised by 
letter of January 24, 1950. Tho records also disclose that at this time 
Mr. Dorser reduced the allotment for payment of premiums to an 
amount sufficient to cover $1,000 insurance. 

On December 16, 1953, the Veterans’ Administration received a 
report from the Department of the Army stating, in part, that the 
serviceman was missing in action as of December 3, 1950; that he was 
presumed to have died on December 31, 1953; that a letter had been 
received from Mrs. Doris A. Dorser, Springfield, Mo., stating that 
she was the serviceman’s wife; and that there was no staal of a 
beneficiary designation under the Servicemen’s Indemnity Act of 1951. 

By letter of January 5, 1954, the Veterans’ Administration advised 
Mrs. Wilma D. Marsh that she was the named beneficiary for the 
$1,000 national service life insurance and, on January 26, 1954, she 
filed claim for that insurance, requesting settlement of $10,000 national 
service life insurance in 36 equal monthly installments. On February 
10, 1954, an award of the $1,000 insurance was made to the claimant, 
providing for payments of $28.99 starting December 3, 1950, the 
date on which the Veterans’ Administration presumes Mr. Dorser 
to have died, and ending November 3, 1953. 

Under the Servicemen’s Indemnity Act of 1951 (65 Stat. 33; 38 
U. S. C. 851, et seq.), a serviceman’s indemnity in the amount of 
$9,000 automatically became payable as the result of Mr. Dorser’s 
death. Since he died prior to the date of its enactment (April 25, 
1951), he necessarily did not designate a beneficiary for such benefits. 
Section 3 of the mentioned act provides, in part: 

“* * * the Administrator of Veterans’ Affairs shall cause the indem- 
nity to be paid as provided in section 4 only to the surviving spouse, 
child, or children (including a stepchild, adopted child, or an illegiti- 
mate child if the latter was designated as beneficiary by the insured), 
parent * * *. If the designated beneficiary or beneficiaries do not 
survive the insured, or if none has been designated, the Administrator 
shall make payment of the indemnity to the first eligible class of 
beneficiaries according to the order set forth above, and in equal 
shares if the class is composed of more than one person. * * *” 

On January 14, 1954, Mrs. Doris A. Dorser filed a claim for service- 
men’s indemnity with the Veterans’ Administration, together with a 
certified copy of the official record of her ceremonial marriage to the 
Serviceman on February 13, 1950, in Arkansas. Mrs. Dorser 
remarried following the serviceman’s death, and now has the surname 
of Chandler. On May 14, 1954, the Veterans’ Administration 
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authorized an award of servicemen’s indemnity benefits in the amount 
of $9,000 to Mrs. Chandler, providing for 120 equal monthly install- 
ments of $83.61, commencing December 3, 1950. 

On January 20, 1956, a letter was received from an attorney, in 
behalf of Mrs. Wilma D. Marsh, regarding her claim for national serv- 
ice life insurance and asserting a possible invalidity of the serviceman’s 
marriage, mentioned above, because of the age of the parties at the 
time the marriage was performed. The letter was treated by the 
Veterans’ Administration as a claim by Mrs. Marsh for servicemen’s 
indemnity benefits. A field examination was conducted by the 
Veterans’ Administration for the purpose of obtaining evidence with 
respect to the serviceman’s marital status at the time of his death. 

After a careful consideration of all of the evidence, an opinion was 
rendered by the chief attorney, Veterans’ Administration Center, 
Denver, Colo., which was later approved by the General Counsel of 
this agency, which concluded that the serviceman’s widow had at- 
tained the statutory age of consent to marry under Arkansas law when 
the marriage between her and the serviceman was performed; that, 
although the serviceman had not obtained the statutory age at the 
time of the marriage, he ratified the marriage after attaining the re- 
quired age of 18; and that the marriage was, therefore, valid under 
Arkansas law. Mrs. Marsh was informed that her claim for service- 
man’s indemnity was disallowed because she was not the designated 
beneficiary, and that the serviceman’s widow was determined to be 
entitled to the benefits. On July 30, 1956, Mrs. Marsh filed an appeal 
to the Administrator of Veterans’ Affairs from this disallowance. By 
decision dated October 2, 1956, the Board of Veterans’ Appeals denied 
the appeal, holding that entitlement to servicemen’s indemnity had 
not been established by Mrs. Marsh. 

On November 8, 1956, Mrs. Marsh filed suit against the United 
States of America in the United States District Court for the Southern 
District of California, central division, for $10,000, representing the 
proceeds of national service life insurance issued to her son, plus 
attorney’s fees. She contended that she had been named beneficiary 
of this insurance and that the serviceman’s marriage to Mrs. Chandler 
was invalid. A motion to dismiss was filed in behalf of the Govern- 
ment and, on April 23, 1957, the district court entered a judgment in 
favor of the United States, dismissing the action for failure of the 
complaint to state a cause of action upon which relief might be granted 
and for want of jurisdiction of the subject matter. An appeal from 
that judgment was not filed by Mrs. Marsh within the prescribed 
period. Payments of servicemen’s indemnity to Mrs. Doris Chandler 
were suspended during the pendency of the litigation, but were there- 
after resumed, effective from the date of last payment. 

It is clear that the veteran reduced his contract of national service 
life insurance from $10,000 to $1,000; that the proceeds of that policy 
have been paid to the claimant of the private bill; and that the Gov- 
ernment’s lawful liability under that contract has been discharged. 
Similarly, it is clear that the serviceman did not designate a beneficiary 
for his $9,000 servicemen’s indemnity; that the surviving spouse is 
the first eligible beneficiary for such payments in the absence of & 
designated Eenafisionnt and that Mrs, Doris Chandler is the service- 
man’s surviving spouse. 
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H. R. 6350 proposes to require that in connection with any claim 
for servicemen’s indemnity filed with the Veterans’ Administration 
after the date of enactment on account of the death of Jimmie L. 
Dorser, he shall be held to have designated his mother, Mrs. Wilma 
D. Marsh, as beneficiary. The bill states that “the enactment of 
this act shall not affect payments made to any individual on account 
of a claim for servicemen’s indemnity made before the date of its en- 
actment.” The effect of the quoted sentence is not entirely clear. 
It is presumed, however, that duplicate payments are not intended. 
Therefore, if the bill is enacted, the award of servicemen’s indemnity 
to the widow, Mrs. Chandler, would be discontinued, and the remain- 
ing unpaid $83.61 monthly installments of servicemen’s indemnity 
would be paid to Mrs. Marsh. The payments already made to Mrs. 
Chandler would not be affected. If the intent is otherwise, the bill 
should be clarified, in the event it is favorably considered by your 
committee. 

The enactment of H. R. 6350, as above construed, would require 
the Veterans’ Administration to discontinue payments to Mrs. 
Chandler, who is the first eligible beneficiary in the list of benefici- 
aries specified in the general law, and to pay the remaining indemnity 
installments to Mrs. Marsh, a member of an inferior class of benefi- 
ciaries. The Veterans’ Administration is not aware of any justifica- 
tion for such payment of the indemnity to Mrs. Marsh. To grant 
such preferential treatment in derogation of the existing rights of 
others under the public law would obviously be discriminatory, and 
might serve as a precedent for like treatment of similar cases. 

The Veterans’ Administration does not believe that private bills of 
this nature should receive favorable consideration. 

Advice has been received from the Bureau of the Budget that there 
would be no objection to the submission of this report to the commit- 
tee. 

Sincerely yours, 
H. V. Hietey, Administrator. 


O 
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Aprit 22, 1958.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Donouuz, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H. Res. 519] 


The Committee on the Judiciary, to whom was referred the bill 
(H. Res. 519) providing for sending the bills H. R. 6358 and H. R. 
6923 and accompanying papers to the Court of Claims, having con- 
sidered the same, report favorably thereon without amendment and 
recommend that the resolution do pass. 


PURPOSE 


The purpose of House Resolution 519 is to refer the bills H. R. 
6358, for the relief of the Tatem Manufacturing Co., and H. R. 6923, 
for the relief of Meriden Industries Co., to the Court of Claims 
pursuant to sections 1492 and 2509 of title 28 of the United States 
Code, with the direction that the matters be considered in accordance 
with the provisions of those sections and the court report its findings 
to the House of Representatives so as to inform the Congress of the 
nature of the demands as claims against the United States. 


fH. R. 6358 and H. R. 6923, 85th Cong., Ist sess.] 
[H. R. 6358, 85th Cong., 1st sess.] 
A BILL For the relief of the Tatem Manufacturing Company 


Be it enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled, That the 
Secretary of the Treasury is authorized and directed to pay, 
out of any money in the Treas not otherwise appro- 
ppiated, to the Tatem Manufacturing Company, Eastford, 

nnecticut, the sum of $8,080. The payment of such 


* 
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sum shall be in full settlement of all claims of the Tatem 
Manufacturing Company against the United States for 
amounts due such company as a subcontractor to Harvey- 
Whipple, Incorporated, Springfield, Massachusetts, under 
Contract, CLN-—DA-11-—009-2M-—18702, 18703, 18704, en- 
tered into between Harvey-Whipple, Incorporated, and the 
Chicago Quartermaster Depot, Department of the Army: 
Provided, That no part of the amount appropriated in this 
Act in excess of 10 per centum thereof shall be paid or de- 
livered to or received by any agent or attorney on account 
of services rendered in connection with this claim, and the 
same shall be unlawful, any contract to the contrary not- 
withstanding. Any person violating the provisions of this 
Act shall be deemed guilty of a misdemeanor and upon con- 
viction thereof shall be fined in any sum not exceeding 
$1,000. 

Sec. 2. Upon the payment to the Tatem Manufacturing 
Company of the sum authorized by the first section of this 
Act, all rights and remedies of such Company against 
Harvey-Whipple, Incorporated, to recover amounts due 
such Company as a subcontractor to such corporation under 
the contract referred to in such first section, shall be trans- 
ferred to the United States. 


[H. R. 6928, 85th Cong., Ist sess.] 
A BILL For the relief of Meriden Industries Company 


Be it enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled, That the 
Secretary of the Treasury is authorized and directed to pay, 
out of any money in the Treasury not otherwise appropriated, 
to the Meriden Industries Company, Hamden, Connecticut, 
the sum of $24,357.42. The payment of such sum shall be 
in full settlement of all claims of the Meriden Industries 
Company against the United States for amounts due such 
company as a subcontractor to Harvey-Whipple, Incorpo- 
rated, Springfield, Massachusetts, under contract CLN- 
DA-11-009-QM-~—18702, 18703, 18704, entered into between 
Harvey-Whipple, Incorporated, and the Chicago Quarter- 
master Depot, Department of the Army: Provided, That no 
part of the amount appropriated in this Act in excess of 10 
per centum thereof shall be paid or delivered to or received 
by any agent or attorney on account of services rendered in 
connection with this claim, and the same shall be unlawful, 
any contract to the contrary notwithstanding. Any person 
violating the provisions of this Act shall be deemed guilty 
of a misdemeanor and upon conviction thereof shall be fined 
in any sum not exceeding $1,000. 

Sec. 2. Upon the payment to the Meriden Industries 
Company of the sum authorized by the first section of this 
Act, all rights and remedies of such company against Harvey- 
Whipple, Incorporated, to recover amounts due such com- 
pany as a subcontractor to such corporation under the con- 





TATEM MANUFACTURING CO. AND MERIDEN INDUSTRIES CO. 3 


tract referred to in such first section, shall be transferred to 
the United States. 
STATEMENT 


The Tatem Manufacturing Co. and the Meriden Industries Co., 
as subcontractors, agreed to supply certain component parts for 
entrenching tools required by Harvey-Whipple, Inc. of Springfield, 
Mass., under its contract with the United States Government. 

Harvey-Whipple, Inc., is a Massachusetts corporation, and its 
primary business involved the manufacture and distribution of auto- 
matic oil-heating equipment. On May 26, 1952, it entered into con- 
tracts with the Government for the manufacture of entrenching tools. 
The award made to Harvey-Whipple, Inc., on that date took the 
form of three separate contracts, DA 11-009-QM-—18702, DA 11-009- 
QM-18703, and DA 11-009-QM-18704. That corporation intended 
to obtain all of the component parts of the entrenching tools by 
subcontract, and to perform only the assembly, painting, and packing 
in its own plant. Meriden Industries Co., of Mount Carmel, Conn., 
supplying blades, picks, hinges, and sockets; and the Tatem Manu- 
facturing Co. of Eastwood, Conn., which completed the production 
of handles, were among the major subcontractors. Further facts 
concerning this contract are detailed in the report of the Department 
of the Army on H. R. 9552, a bill for the relief of Harvey-Whipple, 
Inc., and that report has been attached to this report. 

In connection with the bill H. R. 9552, for the relief of Harvey- 
Whipple Inc., this committee reported House Resolution 487 referring 
H. R. 9552 to the Court of Claims in the same manner as is now pro- 
posed in the case of H. R. 6358 and H. R. 6923 (H. Rept. No. 1515, 
85th Cong. 2d Sess.), House Resolution 487 passed the House on April 
1, 1958. 

’ After considering the claims asserted by Tatem Manufacturing Co. 
and the Meriden Industries Co., this committee has concluded that 
the two bills, H. R. 6358 and H. R. 6923, should also be referred to 
the Court of Claims in accordance with the procedures for congres- 
sional reference cases set out in sections 1492 and 2509 of title 28 of 
the United States Code. The two claims are related to the matter 
already referred by House Resolution 487, and this committee feels 
that it would be best if these two claims were handled in the same way. 
Accordingly, this committee recommends that House Resolution 519 
be considered favorably. 


TREASURY DEPARTMENT, 
Washington, November 8, 1957. 
Hon. EMANvuEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

My Dear Mr. Cuarrman: Reference is made to your letter dated 
April 16, 1957, requesting a report on H. R. 6358, a bill for the relief 
of the Tatem Manufacturing Co. The bill, if enacted, would authorize 
and direct the Secretary of the Treasury to pay out of the Treasury 
the sum of $8,080 in full settlement of all claims of the Tatem Manu- 
facturing Co. against the United States for amounts due such com- 
pany as a subcontractor to Harvey-Whipple, Inc., under the latter’s 
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3 prime contracts, CLN-DA-11-009-QM-18702, 18703, and 18704 
with the Chicago Quartermaster Depot, Department of the Army, 
As indicated by the bill, privity of contract existed between Tatem 
and Harvey-Whipple but not between Tatem and the Chicago Quar- 
termaster Depot. There is no obligation on the part of the Govern- 
ment, under contract, statute or otherwise, to pay the claims of 
Tatem for amounts due it as a subcontractor to Harvey-Whipple. 

The Treasury Department opposes enactment of the bill for that 
reason and for the further reason that such enactment would open 
the door for similar relief not only for other unpaid subcontractors of 
Harvey-Whipple but also for innumerable unpaid subcontractors of 
other Government contractors, with a resulting impact on the Treas- 
ury which this Department is not in a position to estimate. The 
attached memorandum sets forth the pertinent facts in this case as 
disclosed by the files of this Department. 

The Department has been advised by the Bureau of the Budget 
that there is no objection to the submission of this report to your 
committee. 

Very truly yours, 
LAvuRENCE B. Rossins, 
Acting Secretary of the Treasury. 


MemoraAnpvuM Re H. R. 6358, ror tHe RELIEF OF THE TATEM 
MANUFACTURING Co. 


On or about September 12, 1952, Reconstruction Finance Corpora- 
tion, pursuant to section 302 of the Defense Production Act of 1950, as 
amended, and Executive Order No. 10161, as amended, made a loan 
to Harvey-Whipple, Inc., Springfield, Mass., for the purpose of 
providing funds for the performance by Harvey-Whipple of its three 
prime contracts CLN—DA-~-11-009—QM-18702 (for 500,000 intrenching 
tools), 18703 (for 50,000 intrenching tools), and 18704 (for 517,000 
intrenching tools) with the Chicago Quartermaster Depot of the 
Army. The loan was secured by, among other things, a second 
mortgage on fixed assets and assignments by Harvey-Whipple to 
RFC of all moneys due or to become due under such prime Government 
contracts. 

By virtue of subdivisions (a) (2) and (b) of section 107 of the 
Reconstruction Finance Corporation Liquidation Act and Executive 
Order No. 10489, amending Executive Order 10480, all of the right, 
title, and interest of RFC in and to the loans made by it under section 
302 of the Defense Production Act of 1950, as amended, including 
the loan to Harvey-Whipple, were transferred to the Secretary of the 
Treasury, effective as of the close of business on September 28, 1953. 

After the completion of contract No. 18703 in August 1953, Harvey- 
Whipple encountered difficulty in meeting delivery dates under the 
remaining two prime contracts due to the limited capacity of its 
suppliers of component parts and insufficient working capital. On 
September 9, 1955, Harvey-Whipple filed a voluntary petition for 
reorganization under chapter X of the Bankruptcy Act, as amended. 

The court found that a fair, equitable, and feasible plan for the 
reorganization of Harvey-Whipple could not be formulated and dis- 
missed the chapter X proceedings. A foreclosure judgment has been 
entered with respect to the mortgage and sale under such judgment 
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is pending. The Chicago Quartermaster Depot of the Army ter- 
minated for default contract No. 18702 on January 30, 1957, and 
contract No. 18704 on February 4, 1957. As approximately 85 per- 
cent of the proceeds received under the assignments of moneys due 
and to become due under the three prime contracts was released to 
Harvey-Whipple to assist it in meeting its expenses and as an advance 
in connection with the loan was necessary to protect the lien of the 
second mortgage on the fixed assets, a loss on the loan is anticipated. 

According to the letter to the Treasury Department dated October 
24, 1955, from Tatem Manufacturing Co., it became in February of 
1955 a subcontractor of Harvey-Whipple under prime contracts Nos. 
18702 and 18704. ‘This was after the treasurer of Tatem had been 
expressly advised over the telephone by a representative of the 
Treasury Department that the Secretary of the Treasury could not 

larant** payment to the subcontractors of their claims against 
a sepyiiante. 






DeEPARTMENT OF THE ARMY, 
Washington, D. C., April 21, 1958. 
Hon. EManvet CELuer, 
Chairman, Committee on the Judiciary, 
House of Representatives. 

Dear Mr. CuarrmMan: Reference is made to your request for the 
views of the Department of the Army with respect to H. R. 6358, 85th 
Congress, a bill for the relief of the Tatem Manufacturing Co. 

This bill provides as follows: 

“That the Secretary of the Treasury is authorized and directed to 
pay, out of any money in the Treasury not otherwise appropriated, 
to the Tatem Manufacturing Company, Eastford, Connecticut, the 
sum of $8,080. The payment of such sum shall be in full settlement of 
all claims of the Tatem Manufacturing Company against the United 
States for amounts due such company as a subcontractor to Harvey- 
Whipple, Incorporated, Springfield, Massachusetts, under Contract 
CLN-—DA-11-009-2M-18702, 18703, 18704, entered into between 
Harvey-Whipple, Incorporated, and the Chicago Quartermaster 
Depot, Department of the Army: * * *. 

“Sec. 2. Upon the payment to the Tatem Manufacturing Company 
of the sum authorized by the first section of this Act, all rights and 
remedies of such Company against Harvey-Whipple, Incorporated, 
to recover amounts due such Company as a subcontractor to such 
corporation under the contract referred to in such first section, shall 
be transferred to the United States.” 
re Department of the Army is opposed to the above-mentioned 

Records of the Department of the Army reveal that the Tatem 
Manufacturing Co. was one of a number of subcontractors to Harvey- 
Whipple, Inc., on contracts DA 11-009-QM-18702 and DA 11-009- 
QM-18704. (A complete report of the facts and views of the Depart- 
ment on the prime contracts may be found in the report submitted 
to your committee on February 24, 1958, by the Department of the 
Army on H. R. 9552, 85th Congress, a bill for the relief of Harvey- 
Whipple, Inc.) Tatem Manufacturing Co. entered into a subcontract 
with Harvey-Whipple, Inc., in February 1955, to produce handles for 
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entrenching tools, the end products to be produced by the prime 
contractor. No contractual relationships have existed at any time 
between the Tatem Manufacturing Co. and the Army. The Depart- 
ment has no information as to the contents of the contracts between 
the claimant and the prime contractor. 

Harvey-Whipple, Inc., was 1 of 16 bidders on invitation for bid 
No. QM 11-009-62-1203. The items to be procured under the 
proposed contract consisted of 1,067,000 entrenching tools to be 
manufactured in accordance with military specifications MIL—I-11519 
(QMC). Harvey-Whipple’s bid, submitted on April 8, 1952, was 
$1.80 per item, with a total contract price of $1,920,600, and was the 
low bid. Consequently, an award for the items was made to Harvey- 
Whipple, Inc., on May 26, 1952, and took the form of three separate 
contracts, DA 11-009-QM-18702, DA 11-009-QM-18703, and DA 
11-009-QM-18704 (hereinafter referred to as contracts 18702, 18703, 
and 18704, respectively). Although 3 separate contracts were es- 
tablished, they were treated as 1 for all practical purposes. 

Under the delivery schedule as set forth in the original contract, 
the prime contractor was expected to produce 50,000 tools in October 
1952, the first month of his production, completing contract 18703. 
It was to increase output to 100,000 tools in November 1952, equally 
divided between contracts 18702 and 18704. In December 1952 it 
was expected to produce 60,000 tools for contract 18702 and 65,000 
tools for contract 18704, maintaining that monthly rate for 7 months, 
then dropping to 42,000 tools total in the final month of the contract, 
completing delivery by July 31, 1953. 

Both of the prime contracts were changed from time to time. Al- 
though many of the changes occurred prior to Tatem Manufacturing 
Co.’s contract with Harvey-Whipple, Inc., they are relevant to the 
proposed bill, in that they indicate the type of difficulties the prime 
contractor was encountering, and hence to a certain extent show why 
the claimant suffered a loss in its contract with Harvey-Whipple, Inc. 
Briefly, the chronological history of contractual changes is as follows: 

(a) On June 12, 1953, change order No. 1 to the three contracts 
were issued to correct an error in the specifications as to packing and 
packaging the completed items, and to increase the contract price to 
compensate for additional costs resulting from that change. The 
amount of the increase was $0.0428 per item and represented an 
increase in the total contract price of $21,400. 

(6) Change order No. 2 was issued on June 30, 1953, authorizing 
the acceptance, at a reduced price, of 12,402 tools painted with sub- 
specification paint. 

(c) On September 21, 1953, supplemental agreement No. 2 was 
entered into. The purpose of this agreement was to make a number of 
changes in the specifications, some of which were correction of errors 
and others of which eased test requirements. The delivery schedule 
was also amended by this supplemental agreement, provided that 
initial deliveries would commence during November 1953, and would 
be completed by July 31, 1954. 

(d) Supplemental agreement No. 3 was entered into on December 
31, 1953, and provided for the acceptance, at a $0.06 decrease in price, 
of 7,200 subspecification tools offered by the contractor. On Febru- 
ary 17, 1954, supplemental agreement No. 4 was executed. This 
agreement provided for an extension in the delivery schedule, extend- 
ing the date of final delivery under the contract to December 16, 1954. 





TATEM MANUFACTURING CO. AND MERIDEN INDUSTRIES CO. 7 


(e) Supplemental agreement No. 5 to contract 18702 was entered 
into on March 25, 1954, and provided for the acceptance of 700 sub- 
specification tools at a $0.06 per unit reduction in price. On August 
5, 1954, supplemental agreement No. 4 to contract 18704 was executed 
and provided for the acceptance of 16,000 subspecification tools. 

(f) The contracting officer on August 13, 1954, ordered a partial 
termination of the 2 outstanding contracts (18702 and 18704), 
providing for a reduction of 319,740 tools to be delivered under the 
2 contracts. In the notices of partial termination, the contracting 
officer noted existing and anticipated delinquencies under both of the 
contracts; and noted further that the contracts were interrelated and 
provided also for extension of the delivery schedules on the untermi- 
nated items. 

(g) Supplemental agreement No. 6 to contract 18702 was entered 
into in Bacanher 1954, and provided for the acceptance of 40,000 
tools embodying parts made from other than specification steel. 

(hk) On January 14, 1955, supplemental agreement No. 7 to contract 
18702 and No. 5 to contract 18704 were entered into. These agree- 
ments established the cost to the Government of tools destroyed during 
the conduct of certain tests necessary for the performance of the 
contracts. 

(t) On March 17, 1955, supplemental agreement No. 8 to contract 
18702 and No. 6 to contract 18704 were executed. ‘These two agree- 
ments were identical, except as to the number of tools affected. The 
agreements recited the number of tools remaining to be delivered 
(264,996 under both contracts), the proposal of the contractor for a 
revised delivery schedule, and the offer by the contractor and accept- 
ance by the Government of the consideration for such revision and 
extension of the delivery schedule. The delivery schedules were re- 
vised and extended, authorizing the contractor to deliver 15,000 items 
under each contract by April 30, 1955, and the same number by the 
last day of each month thereafter into January 1956; to deliver 4,994 
items under contract 18702 and 25,006 items under contract 18704 in 
February 1956, and 16,994 items under contract 18704 in March 1956. 
Harvey-Whipple, Inc., further agreed to waive and release any and 
all claims against the Government arising out of the three contracts 
and further to withdraw its appeals from the partial terminations for 
default discussed above. In executing these releases the contractor 
agreed specifically, in part, as follows: 

“The contractor withdraws its notice of appeal, dated September 
17, 1954, from notice of partial termination for default, dated August 
13, 1954, this agreement hereby constituting a formal withdrawal of 
said notice of appeal, and the contractor thereby intends and does 
forever hereafter foreclose itself from its right to appeal from said 
termination for default. 

“Harvey-Whipple, Inc., does hereby, for itself and its successors, 
release and forever discharge the United States of America of and 
from all and all manner of actions, causes of action, suits, proceedings, 
debts, dues, judgments, damages, claims and demands whatsoever in 
law or equity or under administrative procedures which against the 
United States of America the said Harvey-Whipple, Inc., ever had, 
now has or may have for or by reason of any matter, cause or thing 
whatsoever arising under and by virtue of contract No. DA 11-009 
qm-—18702 (O. I. No. 10289-C&E-52), contract No. DA 11-009 
qm-18703 (O. I. No. 10290-C&E-52) and contract No. DA 11-009 
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qm-18704 (O. I. No. 10291-C&E-52) from the beginning of the world 
to the date of these presents, it being the intention and the under- 
standing of the parties that this release and discharge shall apply 
to but is not limited to (a) any difficulties, conflicts, ambiguities, in- 
consistencies, discrepencies or impossibilities which may have been or 
may be contained in the contracts No. DA 11-009 qm—18702, qm—18703 
and qm-18704 and any specifications referenced therein, (b) any 
upward adjustment in price under the terms and conditions of supple- 
mental agreement No. 2 to contract No. DA 11-009 qm-—18702, dated 
September 21, 1953, and supplemental agreement No. 2 to contract 
No. DA 11-009 qm-18704, dated September 21, 1953, in excess of 
$0.11341 per unit and (c) the notices of partial termination for default, 
dated August 13, 1954, under contracts No. DA 11-009 qm-—18702 
(O. I. No. 10289-C&E-—52) and contract No. DA 11-009 qm-—18704 
(O. I. No. 10291-C&E-52). 

“Except as hereby amended, all the terms and conditions of the 
contract remain in full force and effect and shall also apply in carry- 
ing out the provisions of this agreement.” 

(7) On January 30, 1957, contract 18702 was terminated for default 
and on February 4, 1957, contract 18704 was terminated in the same 
manner. By a notice dated March 2, 1957, the contractor appealed 
to the Armed Services Board of Contract Appeals from the said 
termination pursuant to the provisions of the disputes clause. The 
matter was heard by the Armed Services Board of Contract Appeals 
on December 6, 1957, and a decision was rendered thereon on Decem- 
ber 26, 1957, dismissing the appeal because the Board had no juris- 
diction to hear the case, in view of general releases given to the 
Government by the contractor. 

Very little information pertinent to the relations between the 
Tatem Manufacturing Co. and Harvey-Whipple, Inc., appears in 
departmental files. However, an indication of the difficulties the 
Tatem Manufacturing Co. encountered with Harvey-Whipple, Inc., 
may be found in a letter written by the claimant to the Treasury 
Department on October 24, 1955, stating that it could not continue 
with its subcontract because of the contractor’s failure to meet 
obligations. A portion of this letter, quoted below, is particularly 
relevant to the merits of the subject bill: 

“Before the Tatem Manufacturing Co. agreed to make handles for 
Harvey-Whipple a thorough investigation of the credit standing of 
the prime contractor was made with negative results as far as Tatem 
was concerned. Because of the insistence of Harvey-Whipple to the 
effect that they would and could pay because the terms of their RFC 
loan required that all subcontractors had to be paid every 14 days, 
the writer called your office February 18, 1955, on the phone and 
talked with Mr. Henrich, who advised that the RFC could not 
rec payment to the subcontractors but stated that Harvey- 

Vhipple was meeting their obligation with you, the RFC, satisfactorily, 

and that Harvey-Whipple was satisfactorily meeting all obligations 
to their trade creditors. Your letter of February 21, 1955, confirms 
this fact.” 

Although the information furnished above is not complete, it does 
indicate that Tatem Manufacturing Co’s only legal or equitable 
claim is against the prime contractor, and not against the United 
States. No evidence is available indicating that any action on the 
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part of the Government caused the loss, rather it appears that the 
loss resulted in part from the inability of the prime contractor to 
properly perform its contractual obligations and in part from the 
financial insecurity of the prime contractor. It is therefore apparent 
that the losses claimed by Tatem Manufacturing Co. resulted from 
risks assumed when it entered into a contract with a prime contractor 
who could not fulfill the terms of the contract and who could not 
discharge the resultant obligations. (This is made very clear in the 
portion of the October 24 letter quoted above.) Since no evidence 
exists that the losses were caused or aggravated by any action on the 
part of the Government or its agents, there appears to be no legal or 
equitable basis for the granting of any award to the claimant. 

As noted above, the losses sustained by Tatem Manufacturing Co. 
resulted from financial difficulties encountered by Harvey-Whipple, 
Inc. In this respect it should be observed that the Defense Lending 
Division of the Treasury Department, as successor in interest to the 
Reconstruction Finance Corporation (which provided the financing 
for Harvey-Whipple, Inc.), may be able to provide additional infor- 
mation to the committee on the detailed financial difficulties en- 
countered by Harvey-Whipple, Inc. Nosuch information is available 
to the Department of the Army. 

H. R. 6923, 85th Congress, a bill for the relief of the Meriden 
Industries Co., upon which the committee has requested the Depart- 
ment of the Army for its views, relates to another subcontractor of 
Harvey-Whipple, Inc., under the same contracts involved herein, 
The Department of the Army on February 24, 1958, submitted its 
report on H. R. 9552, 85th Congress, a bill for the relief of Harvey- 
Whipple, Inc. 


For the reasons expressed herein the Department of the Army 
recommends that H. R. 6358 be not favorably considered by the 
Congress. 

The cost of this bill, if approved, will be $8,080. 

The Bureau of the Budget has advised that there is no objection to 
the submission of this report. 

Sincerely yours, 


Wiiser M. Brucker, 
Secretary of the Army. 


The report of the Department of the Army on H. R. 9552, the bill 
for the relief of Harvey-Whipple, Inc., is as follows: 


DEPARTMENT OF THE Army, 
Washington, D. C., February 24, 1958. 
Hon.. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives. 

Dear Mr. CuHarrMan: Reference is made to your request for the 
views of the Department of the Army with respect to H, R, 9552, 
85th Congress, a bill for the relief of Harvey-Whipple, Inc. 

This bill provides as follows: 

“That the Secretary of the Treasury is authorized and directed to 
pay, out of any money in the Treasury not otherwise appropriated, 
to Harvey-Whipple, Inc., of Springfield, Mass., the sum of $ —, 
Such sum shall be in full satisfaction of all claims of the said Harvey- 
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Whipple, Inc., against the United States for compensation for losses 
incurred by such corporation in connection with the manufacture by 
such corporation of entrenching tools pursuant to contracts which 
were entered into between such corporation and the Quartermaster 
Corps of the United States Army in May 1952, and which are desig- 
nated as DA 11-009-QM-18702, DA 11-009-QM-18703, and DA 11- 
009-QM-18704.” 

ae Department of the Army is opposed to the above-mentioned 

ill. 

Records of the Department of the Army reveal that Harvey- 
Whipple, Inc., was one of 16 bidders on Invitation For Bid No. 
QM 11-009-62-1203. The items to be procured under the proposed 
contract consisted of 1,067,000 entrenching tools to be manufactured 
in accordance with military specification MIL-I-11519 (QMC). 
Harvey-Whipple’s bid, submitted on April 8, 1952, was $1.80 per 
item, with a total contract price of $1,920,600, and was the low bid 
on the procurement. Consequently, an award for the items was 
made to Harvey-Whipple on May 26, 1952, and took the form of three 
separate contracts, DA 11-009—QM-18702, DA 11-009-QM-18703, 
and DA 11-009-QM-18704 (hereinafter referred to as Contracts 
18702, 18703, and 18704, respectively). Although three separate 
contracts were established, they were treated as one for all practical 
purposes. 

Under the delivery schedule as set forth in the original contract, 
the company was expected to produce 50,000 tools in October 1952, 
the first month of his production, completing contract 18703. It was 
to increase output to 100,000 tools in November 1952, equally divided 
between contracts 18702 and 18704. In December 1952 it was 
expected to produce 60,000 tools for contract 18702 and 65,000 tools 
for contract 18704, maintaining that monthly rate for seven months, 
then dropping to 42,000 tools total in the final month of the contract, 
completing delivery by July 31, 1953. 

All three of the contracts were modified from time to time. Briefly, 
the chronological history of contractual changes is as follows: 

(a) On June 12, 1953, change orders No. 1 to each of the three 
contracts were issued to correct an error in the specifications as to 
packing and packaging the completed items, and to increase the 
contract price to compensate for additional costs resulting from that 
change. The. amount of the increase was $0.0428 per item and 
represented an increase in the total contract price of $21,400. 

(b) Change order No. 2 was issued on June 30, 1953, authorizing 
the acceptance, at a reduced price, of 12,402 tools painted with 
subspecification paint. This change, like change order No. 1, was 
agreed to by the contractor. This change order provided for a 
reduction in the contract price of one cent per item on the 12,400 
subspecification tools and resulted in a total decrease of $124. 

(c) On September 21, 1953, supplemental agreement No. 2 was 
entered into. The purpose of this agreement was to make a number 
of changes in the specifications, some of which were correction of errors 
and others of which eased test requirements. The changes entailed 
additional cost in production and the agreement recited a difference 
of opinion between the Government and the contractor as to the 
appropriate amount by which the unit price should be increased. 
The contractor accepted the Government’s figure, reserving its right 
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to claim an upward adjustment in price, and saving its rights under 
the disputes clause of the contract. The amount of the increase 
established by the supplemental agreement was $0.11341 per unit, 
resulting in a total increase under the contract of $52,565.54. The 
delivery schedule was also amended by this supplemental agreement, 
and provided that initial deliveries would commence during November 
1953, and would be completed by July 21, 1954. 
(d) Supplemental agreement No. 3 was entered into on December 
31, 1953, and provided for the acceptance, at a $0.06 decrease in 
rice, of 7,200 subspecification tools offered by the contractor. On 
‘ebruary 17, 1954, supplemental agreement No. 4 was executed. 
This agreement provided for an extension in the delivery schedule, 
extending the date of final delivery under the contract to December 
16, 1954. In consideration of the extension of time for performance, 
the contractor accepted a $0.00621 per unit reduction in price. (It 
should be noted that at the time of the execution of this supple- 
mental agreement, 469,994 units were as yet undelivered.) ‘This 
resulted in a total decrease under the contract of $2,918.66. 

(e) Supplemental agreement No. 5 to 18702 was entered into on 
March 25, 1954, and provided for the acceptance of 700 subspecifica- 
tion tools at a $0.06 per unit reduction in price. The total decrease 
effected by this supplemental agreement was $42.01. On August 5, 
1954, supplemental agreement No. 4 to contract 18704 was executed 
and provided for the acceptance, at a $0.05 per unit reduction in 
price, of 16,000 subspecification tools. 

(f) The contracting officer on August 13, 1954, ordered a partial 
termination of the 2 outstanding contracts (18702 and 18704), pro- 
viding for a reduction of 319,740 tools to be delivered under the 2 
contracts. In the notices of partial termination, the contracting 
officer noted existing and anticipated. deliquencies under both of the 
contracts; and noted further that the contracts were interrelated 
and provided also for extension of the delivery schedules on the 
unterminated items. 

(g) Supplemental agreement No. 6 to contract 18702 was entered 
into in December 1954, and provided for the acceptance, at a $0.05 
per unit reduction of price, of 40,000 tools embodying parts made 
from other than specification steel. 

(hk) On January 14, 1955, supplemental agreement No. 7 to con- 
tract 18702 and No. 5 to contract 18704 were entered into. These 
agreements established the cost to the Government of tools destroyed 
during the conduct of certain tests necéssary for the performance of 
the contracts. 

(i) On March 17, 1955, supplemental agreement No. 8 to contract 
18702 and No. 6 to contract 18704 were executed. These two agree- 
ments were identical, except as to the number of tools affected. The 
agreements recited the number of tools remaining to be delivered 
(264,996 under both contracts), the proposal of the contractor for a 
revised delivery schedule, and the offer by the contractor and accept- 
ance by the Government of the consideration for such revision and 
extension of the delivery schedule. The supplemental agreements 
provided for a reduction of $0.05 in the price on each of the remaining 
tools to be delivered. The delivery schedules were revised and ex- 
tended, authorizing the contractor to deliver 15,000 items under 
each contract by April 30, 1955, and the same number by the last 
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day of each month thereafter into January 1956; to deliver 4,994 
items under contract 18702 and 25,006 items under contract 18704 
in February 1956, and 16,994 items under contract 18704 in March 
1956. Harvey-Whipple, Inc., further agreed to waive and release 
any and all claims against the Government arising out of the three 
contracts and further to withdraw its appeals from the partial termi- 
nations for default discussed above. In executing these releases the 
contractor agreed specifically, in part, as follows: 

“The contractor withdraws its notice of appeal, dated September 17, 
1954, from notice of partial termination for default, dated August 13, 
1954, this agreement hereby constituting a formal withdrawal of said 
notice of appeal, and the contractor thereby intends and does forever 
hereafter foreclose itself from its right to appeal from said termination 
for default. 

‘“Harvey-Whipple, Inc., does hereby, for itself and its successors, 
release and forever discharge the United States of America of and from 
all and all manner of actions, causes of action, suits, proceedings, 
debts, dues, judgments, damages, claims and demands whatsoever in 
law or equity or under administrative procedures which against the 
United States of America the said Harvey-Whipple, Inc., ever had, 
now has or may have for or by reason of any matter, cause or thing 
whatsoever arising under and by virtue of contract No. DA 11-009 
qm-18702 (O. I. No. 10289-C&E-52), contract No. DA 11-009 
qm-18703 (O. I. No. 10290-C&E-52) and contract No. DA 11--009 
qm-18704 (O. I. No. 10291-C&E-52) from the beginning of the world 
to the date of these presents, it being the intention and the understand- 
ing of the parties that this release and discharge shall apply to but is 
not limited to (a) any difficulties, conflicts, ambiguities, inconsistencies, 
discrepancies or impossibilities which may have been or may be con- 
tained in the contracts No. DA 11-009 qm—18702, qm—18703 and qm- 
18704 and any specifications referenced therein, (6) any upward adjust- 
ment in price under the terms and conditions of supplemental agree- 
ment No. 2 to contract No. DA 11-009 qm-—18702, dated September 
21, 1953 and supplemental agreement No. 2 to contract No. DA 11- 
009 qm-—18704, dated September 21, 1953, in excess of $0.11341 per 
unit and (c) the notices of partial termination for default, dated 
August 13, 1954, under contracts No. DA 11-009 qm—18702 (O. I. No. 
10289-C&E-52) and contract No. DA 11-009 qm-18704 (QO. I. No. 
10291-C&E-52). 

“Except as hereby amended, all the terms and conditions of the 
contract remain in full force and effect and shall also apply in carry- 
ing out the provisions of this Agreement.” : 

j- On January 30, 1957, contract 18702 was terminated for default 
and on February 4, 1957, contract 18704 was terminated in the same 
manner. By a notice dated March 2, 1957, the contractor appealed 
to the Armed Services Board of Contract Appeals from the said termi- 
nation pursuant to the provisions of the disputes clause. The matter 
was heard by. the Armed Services Board of Contract Supe on De- 
cember 6, 1957, and a decision was rendered thereon on December 26, 
1957, dismissing the appeal because the Board had no jurisdiction to 
hear the case, in view of the releases given to the Government by the 
contractor. 
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In seeking additional compensation, Harvey-Whipple, Inc., bases 
its claim on four main contentions: 

(1) The specifications were entirely incorrect, incomplete, and that 
it was impossible to manufacture items under the specifications which 
would meet the test requirements of the Quartermaster Corps. 

(2) That some delay in production was incurred because of a steel 
strike which commenced 3 days after the contract was awarded. 

(3) That it was harassed by the misuse of authority and non- 
cooperation of the inspection personnel assigned to its plant by the 
Chicago Boe Stee Depot, and that this harassment resulted in 
unreasonable rejections causing delay and financial loss. 

(4) That it was somehow coerced into signing the releases quoted 
above, and that as a result of this coercion the said releases should be 
considered void and of no effect. 

In discussing the merits of this case, it is appropriate at this time 
to set forth the factual history of the Harvey-Whipple procurement. 
At preaward conferences between members of the Chicago Quarter- 
master Depot and representatives of Harvey-Whipple the company 
insisted that they had taken into consideration cost elements in manu- 
facturing and had been reassured that their engineers, as well as 
proposed subcontractors, all understood the specifications, and further, 
that they anticipated no trouble in manufacturing the entrenching 
tools. It was the intention of the contractor at the outset to obtain 
all of the component parts of the entrenching tools by subcontract, 
performing in its own plant only the assembly, painting, and packing. 
In addition, the claimant subcontracted for the heat treating proces- 
sing of certain parts. The major subcontractors were Meriden 
Industries Co. of Mount Carmel, Conn. (blades, picks, hinges, and 
sockets), and the Northern Handle Mills of Kansas City, Mo. (wooden 
handles (the Tatem Manufacturing Co. of Eastford, Conn., completed 
the production of the handles)). Other subcontractors were Blue 
Ridge Pressure Casting Co. (handle nuts), C. W. Haynes Laboratory 
(paint), Chicago Rivet and Machine Co. (hinge pins), Springfield 
Heat Treating Co. (heat treating), and Pioneer Box & Lumber Co. 
(packing boxes). Financing was to be obtained by the contractor 
through a loan from the Reconstruction Finance Corporation, to be 
secured by assignment of amounts due under the subject contracts. 

Production was initially delayed by a strike in the steel industry. 
The contracting officer found that the strike had caused 154 days 
excusable delay in production. The contractor was informed that it 
would be expected to make its first delivery under contract 18703 on 
or before April 3, 1953, and first deliveries under contracts 18702 and 
18704 on or before May 3, 1953, instead of as originally scheduled. 
The remainder of the delivery schedule was appropriately amended. 

Preproduction samples of the tools were submitted by the con- 
tractor on or about November 6, 1952, and were forwarded to the 
Government for testing. The samples were found to be unacceptable, 
in that they fell short of specification requirements. Additional pre- 
production samples were submitted on December 27, 1952, which were 
accepted with notation of deficiencies. It is also pertinent to note 
that the contractor requested consideration be given to the use of 
nonspecification steel in the fabrication of the handle socket. This 
request was denied in a letter dated December 29, 1952. In the mean- 
time, the subcontractor for the manufacture of blades and picks had 
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set up its dies and forged sockets with the lower grade steel. Later, 
when attempting to form the sockets from specification steel tubing 
the subcontractor found that adjustments had to be made in its dies 
with resulting delays. 

Because of the delays in the production of the entrenching tools, 
arrangements were made in March 1953, for a daily progress report by 
the Government plant inspector. The inspector’s reports, corre- 
spondence, and memorandums of conference show that the contractor 
encountered difficulty in a number of fields. For instance, the sub- 
contractor of heat treatment for the socket and other components 
had trouble in obtaining proper heat treatment at all points of the 
socket. Another example of these difficulties was in the breaking 
of the pick blank die at the Meriden Industries. Also, in July 1953, 
the inspector reported that a total of 9,200 tools had been rejected for 
what appeared to be a defect inherent in about six or seven thousand 
substandard hinges inadvertently mixed with acceptable hinges. 

During the manufacture of tools correction of specification was 
found to be desirable in order to make the manufacture of an accept- 
able tool less difficult. It was also found that testing procedures were 
more stringent than appeared necessary. Some of these problems 
were informally resolved by issuing less rigorous instructions to the 
inspectors and to the contractor. In July 1953, the contractor pre- 
sented a list of changes in specifications which it believed necessary 
and which were eventually embodied in supplemental agreement No. 2 
discussed above. This agreement extended the delivery schedules, 
and as previously noted increased the contract price in the amount 
of $0.11341, and reserved the contractor’s right to appeal in the event 
its claim for an additional increase was denied. After the date of 
supplemental agreement No. 2, there appear to have been no further 
complaints on the part of the contractor as to the specifications them- 
selves, although the contractor did have some difficulty in producing 
tools to meet the amended specifications. These difficulties, however, 
resulted from his financial troubles, the receipt of nonspecification 
components from his suppliers, errors in assembly and contractor 
inspection, and difficulties of the manufacturers of the components 
in obtaining specification raw material. None of these difficulties 
were caused by any error in the amended specifications or through 
any Government action while administering the contracts. 

On December 26, 1953, the contractor requested that action be 
taken no later than December 31, 1953, to grant further extensions 
of delivery schedules to February 28, 1954, on the basis of excusable 
delay, alleging that the delivery schedules set out in supplemental 
agreement No. 2 were inadequate. Negotiations resulting from this 
letter culminated in the execution of supplemental agreement No. 4, 
discussed above, which further extended the delivery schedules in 
consideration for a reduction in the contract price of $0.00621 per 
item. Notwithstanding this agreement, on April 15, 1954, 1 month 
after the first deliveries were due under the amended delivery schedule, 
the contractor was delinquent in the delivery of 7,500 items and the 
delinquency increased thereafter. 

In addition to the delays caused by production difficulties, further 
delays were caused by the inability of the contractor to secure satis- 
factory financing of the contracts and to maintain satisfactory credit 
with its suppliers and subcontractors. As early as August 14, 1953, 
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it became apparent that the contractor was having financial difficulties. 
A principal subcontractor, Meriden Industries, reported on that date, 
that it had approximately $100,000 in inventory on the subcontract 
and that $35,000 was owed to it by Harvey-Whipple. Meriden fur- 
nished the contracting officer with a copy of a demand made on 
Harvey-Whipple in September 1953, for the payment of past-due 
invoices. In the demand, the subcontractor notified Harvey-Whipple 
that production of components would not be resumed until it was 
established when past-due invoices would be paid, and until Meriden 
could be assured that future invoices would be paid promptly. On 
October 15, 1953, Harvey-Whipple informed the contracting officer 
that Reconstruction Finance Corporation was delaying a decision as 
to whether to release further advances on the loan and for that reason 
production had not been resumed. On December 7, 1953, the con- 
tracting officer learned that the contractor was delinquent in its pay- 
ments to Reconstruction Finance Corporation. On December 10, 
1953, it was learned that the contractor had succeeded in making an 
interest payment but had failed to make its scheduled principal 
payment on the loan. On December 18, 1953, the Boston Office of 
Reconstruction Finance Corporation informed the contracting officer 
that Northern Handle Mills, supplier of handles for the contractor, 
had been unable to make a payment on its loan from Reconstruction 
Finance Corporation because of inability to obtain payment from 
Harvey-Whipple for handles delivered. On December 21, 1953, a 
telephone conference was held with the Boston Reconstruction Fi- 
nance Corporation office in which it. was learned that the contractor 
had made payment of principal due on its loan and had requested a 
further advance of $55,000. On April 27, 1954, after the execution 
of supplemental agreement No. 4, the contractor again complained 
that Reconstruction Finance Corporation had withheld sizable sums 
of its loans and that the contractor had not been able to pay certain 
of its subcontractors. This, in turn, had held up deliveries of com- 
ponents. In his letter, the contractor stated that it might not be 
able to ship the required number of tools by May 15, 1954. On May 
5, 1954, the contracting officer warned that the withholding of funds 
by Reconstruction Finance Corporation did not constitute an ex- 
cusable delay. On May 19, 1954, the contractor requested a further 
extension of delivery schedule for the reason that withholding of 
funds by Reconstruction Finance Corporation had made it impossible 
for the contractor to maintain his schedule. On June 18, 1954, the 
contractor was informed by letter that the extension of the delivery 
schedule could not be granted. At the same time it was given notice 
that it was in default and that if it failed to demonstrate, within 30 
days, its ability to make substantial deliveries and to obtain adequate 
financing to complete the contract, it could result in the contracting 
officer terminating the contracts. It should be noted that by July 
16, 1954, the contractor was delinquent in the delivery of 149,000 
tools, and its anticipated rate of delivery for the months of July, 
August, September, and October indicated an increase in the amount 
of delinquency. 

On August 13, 1954, the contracting officer issued notices of partial 
termination for default on each of the two remaining contracts. This 
notice of termination has been discussed above. The contractor 
filed timely appeals from each of the partial terminations, but as 
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previously noted, the appeals were subsequently withdrawn. On 
January 25, 1955, the contractor, through its representatives, offered 
to withdraw the appeals from the partial termination for default, to 
waive all claims against the Government, to consider a reduction in 
price and to withdraw any allegations of economic duress. The 
contractor further requested that the terminated items be reinstated, 
but was advised that this would be impossible. 

On February 10, 1955, the contracting officer forwarded notices of 
delinquency to the contractor. The contractor replied that it could 
demonstrate ability to arrange financing and requested a further 
extension of the delivery schedule. A conference was held on February 
24, 1955, at which time the contractor submitted written proposals. 
A ‘subsequent conference was held on March 9, 1955, between the 
contracting officer and representatives of the contractor at which 
time a memorandum of agreement was executed outlining the basis 
for the proposed extension of the delivery schedules. This extension 
was ultimately embodied in supplemental agreement No. 8 to contract 
18702 and supplemental agreement No. 6 to contract 18704. The 
terms of these supplemental agreements are discussed, and in part 
set out above. On August 1, 1955, Meriden Industries informed the 
contracting officer that it would make no further deliveries of com- 
ponents until it had received payment by Harvey-Whipple of all past- 
due accounts. On the same day the Springfield Heat Treating Co. 
notified Harvey-Whipple and the contracting officer that it would 
no longer perform heat treating services unless payment of past-due 
invoices was made in 5 days. On August 2, 1955, the Blue Ridge 
Pressure Casting Co. informed the contracting officer that no further 
shipments would be made to the contractor unless new and satis- 
factory financial arrangements were made. On August 29, 1955, the 
contractor requested a further extension of time due to withholding 
of funds by the Reconstruction Finance Corporation. 

Under the amended delivery schedules the contractor was not 
delinquent in deliveries as of July 31, 1955, but no deliveries were made 
after that date, and the contractor ‘became wholly delinquent on the 
two contracts as of March 31, 1956. On September 9, 1955, the con- 
tractor filed a petition in the United States District Court, Boston, 
Mass., for reorganization under chapter X of the Bankruptcy Act 
(11 U.S. C. 501 et seq.) and for appointment of a trustee. On Sep- 
tember 28, 1955, the trustee in bankruptcy conferred with the con- 
tracting officer at some length as to whether the trustee would elect to 
continue performance of the contracts. No decision was reached at 
this time, but on December 21, 1955, the trustee informed the Quarter- 
master General that he had decided not to continue performance of 
the two contracts. However, before this decision could be imple- 
mented the action under chapter X was dismissed by the court. 

On January 18, 1956, the Defense Lending Division of the Treasury 
Department, successor in interest to the Reconstruction Finance 
Corporation, notified the Chicago Quartermaster Depot that it was 
foreclosing the factors’ lien on inventory which was the collateral for 
their loan to Harvey-Whipple, Inc. On January 30, 1957, contract 
18702 was terminated for default by decision of the contracting officer, 
and on February 4, 1957, contract 18704 was terminated in the same 
manner. 
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A detailed review of the facts of the case reveals that the inability 
of Harvey-Whipple to meet its contractual obligations resulted from 
the company’s weak financial structure and an inability to produce 
tools in accordance with the specifications. Undoubtedly, the steel 
strike resulted in delays; however, the contracting officer granted an 
appropriate extension of time because of the strike, which extension 
was accepted by Harvey-Whipple. There is no evidence to support 
the contention that Harvey-Whipple was harassed by misuse of 
authority and lack of cooperation of Government personnel. Rather 
the records show that every consideration was afforded to the com- 
pany, and that it was granted numerous deviations from the specifica- 
tions and extensions of time. The specifications were modified to meet 
the objections of the company. In supplemental agreement No. 2 the 
company accepted the Government’s proposed unit price increase but 
reserved its right under the disputes clause to claim an upward adjust- 
ment in price. However, the execution of the general release quoted 
above bars any further reliance upon that reservation. The United 
States Supreme Court and the Court of Claims have consistently ruled 
that a general release of claims against the United States covers every 
matter arising under or by virtue of the contract, and that all such 
claims are effectively barred. (Wi/liam Cramp & Sons Ship & Engine 
Building Co. v. United States, 206 U. S. 118 (1907); A. L. Coup Con- 
struction Co., et al. v. United States, 134 Ct. Cl. 392 (1956), and cases 
cited therein.) 

The only remaining contention by Harvey-Whipple is that because 
of its financial condition it was coerced by the contracting officer into 
signing the release, and therefore the release is of no effect. In a 
very similar case, the Court of Claims ruled that the stress of business 
conditions and the contractor’s financial difficulties for which the Gov- 
ernment is not responsible, are not properly the basis for an allegation 
of duress in executing a general release of claims against the Govern- 
ment. (Frauhauf Southwest Garment Co. v. United States, 126 Ct. 
Cl. 51 (1953); see also Lawrence v. Muter Co., et al., 171 F. 2d 380 
(7th Cir. 1949).) 

It appears therefore that there is no equitable or legal basis for the 
enactment of this bill, and the Department of the Army recommends 
that it not be favorably considered. 

The Department of the Army is currently preparing reports on 
H. R. 6358, 85th Congress, a bill for the relief of the Tatem Manufac- 
turing Co., and H. R. 6923, 85th Congress, a bill for the relief of 
Meriden Industries Co., which relate to subcontractors of Harvey- 
Whipple, Inc., on the contracts discussed herein. 

The cost of this bill, if enacted, cannot be determined at this time. 

At the request of the committee this report is being submitted prior 
to the receipt of Bureau of the Budget advice. As soon as this advice 
is received, you will be notified. 

Sincerely yours, 
Witser M. Brucker, 
Secretary of the Army. 
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Aprit 22, 1958.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Lang, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany S. 2166] 


The Committee on the Judiciary, to whom was referred the bill 
(S. 2166) for the relief of John J. Griffin, having considered the same, 
report favorably thereon without amendment and recommend that 
the bill do pass. 

PURPOSE 


The purpose of the proposed legislation is to waive the time limita- 
tions of the Federal Employees’ Compensation Act (39 Stat. 742, as 
amended), and to authorize and direct the Secretary of Labor to 
consider any claim filed within 60 days after the date of enactment 
of this act by John J. Griffin, of Charlestown, Mass., for compensation 
for facial disfigurement resulting from an injury sustained by him on 
August 15, 1941, while emplo ed by the Department of the Navy as a 
laborer in the Boston Navy Yard, Boston, Mass. 


STATEMENT 


According to the report of the Department of Labor, the files of 
the Bureau of Employees’ Compensation of that Department show 
that on August 15, 1941, Mr. Griffin sustained serious injuries, result- 
ing in facial disfigurement, while in the performance of his duties 
as a laborer by the Department of the Navy at the Boston Navy Yard, 
Boston, Mass. At the time of the accident, the Compensation Act 
did not provide a schedule of compensation for facial disfigurement, 
except insofar as the earning capacity of an injured employee was 
affected. While Mr. Griffin was disabled for work as a result of his 
injuries from August 15, 1941, to April 28, 1943, his absence was 
covered by benefits for temporary total disability. The record in his 
case shows that he returned to duty on April 28, 1943, where he 
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remained until February 25, 1953. Further review of his case resulted 
in an award for permanent total disability commencing February 
25, 1953. 

When the Compensation Act was amended on October 14, 1949, a 
schedule of compensation for permanent partial disability or serious 
facial disfigurement was established. A time limit of 1 year from 
the date of the enactment of the amendment was provided within 
which an election could be made to claim benefits retroactively under 
this provision. If Mr. Griffin had elected to claim these benefits 
before October 14, 1950, it appears that he might have qualified for a 
scheduled award for serious facial disfigurement. Mr. Griffin, how- 
ever, did not file his claim for a scheduled award for facial disfigure- 
ment until April 23, 1952. As the Bureau has no authority to extend 
the 1-year election period provided by the statute, Mr. Griffin’s claim 
was rejected. An application for review was filed with the Employees’ 
Compensation Appeals Board. In explaining his delay in filing his 
claim to the Appeals Board, Mr. Griffin stated that he had not been 
informed of his rights under the act and that he was incompetent to 
act for himself during the time the 1-year election period provided 
by the statute was running. The Appeals Board, in a decision on 
December 7, 1954, affirmed the Bureau’s action, holding that there 
was no evidence of incompetency other than Mr. Griffin’s statements 
that he occasionally suffered from dizziness and partial loss of 
memory. 

The report of the Department of Labor indicates that there are 
other cases under the Compensation Act similar to the instant one in 
which the granting of scheduled awards for loss due to the permanent 
partial disability for serious disfigurement have been precluded by 
failure to make an election within the period fixed by the 1949 amend- 
ment establishing such awards, and therefore enactment of special 
legislation waiving the time limitations with respect to one claimant 
would ordinarily discriminate against other claimants similarly situ- 
ated contrary to the basic purpose of the Compensation Act. 

The report goes on to state that the Congress may, however, con- 
clude, after considering all of the circumstances of the present case 
that special extenuating circumstances exist which properly distin- 
guish it from other cases of this nature, and in that event there would 
be no objection to the approval of this bill. 

It is admitted if Mr. Griffin had elected to claim these benefits before 
October 14, 1950, it appears that he might have qualified for a sched- 
uled award for serious facial disfigurement. It, therefore, appears 
under the law at that time that he would have been entitled to con- 
sideration. Mr. Griffin explains that be knew nothing of his rights 
in that regard and that he was incompetent to act for himself during 
the time the 1-year election period provided by the statute was run- 
ning. His incompetence, according to his statement, was caused by 
occasional dizziness and partial loss of memory. The record does not 
indicate that he was ever informed of his rights under the act, as 
amended in 1949. Mr. Griffin, according to the Department of Labor 
report, sustained serious injuries resulting in facial disfigurement 
while in the performance of his duties as a laborer in the Department 
of the Navy at the Boston Navy Yard, Boston, Mass. 

The committee does not desire to create a precedent, but, neverthe- 
less, believes that cases of this nature should be considered on an ad hoc 
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basis, and in view of his serious injuries and his lack of knowledge 
of any benefits that he may have been entitled to, believes that the 
matter should be referred to the Secretary of Labor for adjudication, 
and, therefore, recommends that the bill be considered favorably. 

The report of the Secretary of Labor to the Senate Committee on 
the Judiciary is as follows: 


DEPARTMENT OF LABOR, 
OFFICE OF THE SECRETARY, 
Washington, D. C., June 25, 1957. 
Hon. James O. Eastianp, 
Chairman, Committee on the Judiciary, 
United States Senate, Washington, D. C. 

Dear SENATOR Eastianp: This is in response to your request for 
my comments on S. 2166, a bill for the relief of John J. Griffin. 

S. 2166 proposes to waive the time limitations of the Federal Em- 
ployees’ Compensation Act (39 Stat. 742, as amended), which now 
preclude payment of compensation to John J. Griffin for an injury 
sustained by him in the performance of his duty as a civilian employee 
of the United States. 

The files of the Bureau of Employees’ Compensation of this Depart- 
ment show that on August 15, 1941, Mr. Griffin sustained serious 
injuries, resulting in facial disfigurement, while in the performance 
of his duties as a laborer by the Department of the Navy at the Boston 
Navy Yard, Boston, Mass. At the time of the accident, the Compen- 
sation Act did not provide a schedule of compensation for facial dis- 
figurement, except insofar as the earning capacity of an injured 
employee was affected. While Mr. Griffin was disabled for work as a 
result of his injuries from August 15, 1941, to April 28, 1943, his 
absence was covered by benefits for temporary total disability. The 
record in his case shows that he returned to duty on April 28, 1943, 
where he remained until February 25, 1953. Further review of his 
case resulted in an award for permanent total disability commencing 
February 25, 1953. 

When the Compensation Act was amended on October 14, 1949, a 
schedule of compensation for permanent partial disability or serious 
facial disfigurement was established. A time limit of 1 year from 
the date of the enactment of the amendment was provided within 
which an election could be made to claim benefits retroactively under 
this provision. If Mr. Griffin had elected to claim these benefits before 
October 14; 1950, it appears that he might have qualified for a sched- 
uled award for serious facial disfigurement. Mr. Griffin, however, did 
not file his claim for a scheduled award for facial disfigurement until 
April 23, 1952. As the Bureau has no authority to extend the 1-year 
election period provided by the statute, Mr. Griffin’s claim was re- 
jected. An application for review was filed with the Employees’ Com- 
pensation Appeals Board. In explaining his delay in filing his claim 
to the Appeals Board, Mr. Griffin stated that he had not been informed 
of his rights under the act and that he was incompetent to act for him- 
self during the time the 1-year election period provided by the statute 
was running. The Appeals Board, in a decision on December 7, 1954, 
affirmed the Bureau’s action, holding that there was no evidence of 
incompetency other than Mr. Griffin’s statements that he occasionally 
suffered from dizziness and partial loss of memory. 
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There are other cases under the Compensation Act similar to the in- 
stant one in which the granting of scheduled awards for loss due to 
permanent partial disability or serious disfigurement has been pre- 
cluded by failure to make an election within the period fixed by the 
1949 amendment establishing such awards. Therefore, enactment of 
special legislation waiving the time limitation with respect to one 
claimant would ordinarily discriminate against other claimants simi- 
larly situated, contrary to the basic purposes of the Compensation 
Act. The Congress may, however, conclude, after considering all of 
the circumstances of the present case, that special extenuating cir- 
cumstances exist which properly distinguish it from other cases of 
this nature. In that event, I would have no objection to the approval 
of this bill. 

The Bureau of the Budget advises that there is no objection to the 
submission of this report. 

Sincerely yours, 
JaMEsS MITCHELL, 
Secretary of Labor. 





85TH CoNnGRESS HOUSE OF REPRESENTATIVES {' Reporr 
2d Session No. 1628 


LT. COL. CHARLES A. HOLSHOUSER 


AprIL 22, 1958.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Montoya, from the Committee on the Judiciary, submitted the 
following 


REPORT 
[To accompany H. R. 1493] 


The Committee on the Judiciary, to whom was referred the bill 
(H. R. 1493) for the relief of Lt. Col. Charles A. Holshouser, having 


considered the same, a favorably thereon with amendments and 


recommend that the bill do pass. 

The amendments are as follows: 

Page 1, line 11: Strike “the sum of $12,708.97” and insert “any 
sums’’, 

Page 2, line 1: Strike ‘‘was” and insert ‘‘were’’. 

Page 2, line 5: Strike the period and insert at that point, 


; and he is further relieved of any liability to refund civilian 
compensation paid him by the Department of Justice be- 
tween January 3, 1946 and May 31, 1955, inclusive, while 
employed as a Federal jail physician. 


PURPOSE 


The purpose of the proposed legislation, amended in accordance 
with the committee’s recommendations, is to waive section 212 of 
the act of June 30, 1932, as amended (5 U.S. C. sec. 59a), and the 
second sentence of section 2 of the act of July 31, 1894, as amended 
(5 U. S. C. see. 62), for the period beginning January 3, 1946, and 
ending November 80, 1954, so as to relieve Lt. Col. Charles A. 
Holshouser, Army of the United States, retired, of all liability to 
repay the United States amounts erroneously paid him as the result 
of the failure of the Veterans’ Administration, and subsequently the 
Department of the Army, to reduce the amounts payable to him as a 
retired commissioned officer while he was employed as a Federal jail 
physician, and to relieve him of any liability to refund civilian com- 
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pensation he earned as a jail physician during the period of January 3, 
1946, to May 31, 1955. 
STATEMENT 


Dr. Charles A. Holshouser was retired for physical disability, 
effective January 2, 1946, as a lieutenant colonel, Army of the United 
States. On August 22, 1946, he was certified as having incurred a 
disability in line of duty rendering him unfit for further military 
service, and was awarded disability retirement pay effective January 3, 
1946, the day following his release to inactive duty. 

After Dr. Holshouser was released from active duty in the Army, 
he resumed his work as a jail physician employed by the Department 
of Justice. His salary was at the rate of $900 per year and he was 
paid additional amounts for surgery performed on Federal prisoners. 
During the period from January 3, 1946, until April 30, 1955, when 
he ceased to be an employee of the Department of Justice, he was 
paid a total amount of $8,991 for his services for the Department of 
Justice. 

The statute primarily concerned with in this case is section 212 
of the act of June 30, 1932, as amended (5 U. S. C. sec. 59a). In 
August of 1954 it was found that Dr. Holshouser had been employed 
by the Department of Justice as a Federal jail physician at San 
Antonio, Tex., at an annual salary of $900 as described above, and 
that this employment subjected him to the limitations of section 212 
of the 1932 act. That section limited the combined income from 
retirement pay and Federal civilian employment to $3,000. The 
pertinent language is: 


(a) After the date of the enactment of this Act, no person 
holding a civilian office or position, appointive or elective, 
under the United States Government, * * * shall be en- 
titled, during the period of such incumbency, to retired 
pay from the United States for or on account of services 
as a commissioned officer in any of the services * * * at 
a rate in excess of an amount which when combined with 
the annual rate of compensation from such civilian office 
or position, makes the total rate from both sources more 
than $3,000; and when the retired pay amounts to or ex- 
ceeds the rate of $3,000 per annum such person shall be 
entitled to the pay of the civilian officer or position or the 
retired pay, whichever he may elect. * * * 


After it had been found that Dr. Holshouser was subject to the 
above section and had been advised of his right to elect to receive 
retirement pay or compensation for his civilian services, he elected 
to receive his retirement pay. 

The Department of the Army report to the committee on the bill 
has fully set forth the facts of the case, and includes the statement 
that Dr. Holshouser’s total liability amounted to $12,708.97. That 
report concluded that it would be inappropriate for the Department 
of the Army to make any objection to the bill for the Army had no 
information as to the circumstances of Lieutenant Colonel Hols- 
houser’s being employed as a jail physician or as to whether his em- 
ployment was through administrative error. That report stated: 


_As Lieutenant Colonel Holshouser was not employed in a 
civilian capacity by an agency of the Department of the 
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Army, records pertaining to his civilian employment are not 
available within this Department. Therefore, no informa- 
tion is available to this Department as to the circumstances 
under which the civilian employment was effected as to 
whether or not payment of the dual compensation occurred 
through administrative error. Under the circumstances, it 
would be inappropriate for any objection to the bill to 
emanate from within the Department of the Army. 


Lieutenant Colonel Holshouser’s civilian employment was with the 
Department of Justice. The report of that Department on the bill 
states that the question of granting the relief provided for in H. R. 
1493 is one of policy on which the Department of Justice prefers to 
make no recommendation. That report indicates that the amount 
actually due is $8,991. On the other hand the General Accounting 
Office states the figure to be $7,570, and protests that relief for 
Lieutenant Colonel Holshouser would give him preferential treat- 
ment. The General Accounting Office also suggests several amend- 
ments. These are to eliminate a specific figure in the bill, and to 
release Lieutenant Colonel Holshouser of liability to refund his civilian 
compensation. The Bureau of the Budget report recognizes the un- 
usual character of this case including the differences of the figures 
found by the Department of Justice, the Department of the Army, 
and the General Accounting Office itself. On these divergencies and 
General Accounting Office report states: 


Also, in view of the number of unusual problems in this 
case and the different indebtedness figures arrived at by us, 
the Department of the Army, and the Department of Justice, 
your committee may desire to give consideration to omitting 
from the bill any specific indebtedness figure. 


This committee has concluded that Dr. Holshouser should be 
granted legislative relief. He rendered service as a jail physician at a 
salary of approximately $75 a month during a period when there was 
2 shortage of doctors available for such work. The United States has 
had the benefit of Dr. Holshouser’s professional services. Further, as 
is apparent from the divergent amounts stated in the departmental 
reports on the bill, the application of the law to this situation is 
rather difficult; and there appears to be some confusion as to just how 
the law should be held to apply to Dr. Holshouser. Under these 
circumstances it is unfair to penalize Dr. Holshouser by requiring a 
refund under these circumstances. Therefore this committee recom- 
mends the amended bill be considered favorably. 





DEPARTMENT OF JUSTICE, 
OFFICE OF THE Deputy ATTORNEY GENERAL, 
Washington, D. C., June 28, 19857. 
Hon. EManvuet CEuLuer, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

Dear Mr. CuatrMan: This is in response to your request for the 
views of the Department of Justice relative to the bill (H. R. 1493) 
for the relief of Lt. Col. Charles A. Holshouser. 
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The bill would relieve Lt. Col. Charles A. Holshouser, Army of the 
United States, retired, of all liability to repay to the United States the 
sum of $12,708.97 paid to him, according to the bill, in violation of 
section 212 of the Economy Act (5 U.S. C. 59a), and section 2 of the 
act of July 31, 1894 (5 U.S. C. 62). 

According to informal advice from the Department of the Army, 
Colonel Holshouser served as a commissioned officer in the Army 
during World War II from December 31, 1942, until January 2, 1946, 
when he was relieved from active duty. On August 22, 1946, he was 
certified as having incurred a disability in line of duty rendering him 
unfit for further military service and thereafter was awarded dis- 
ability retirement pay effective January 3, 1946, the day following his 
release from active duty. His retirement pay was originally fixed at 
the a of $262.50 per month, but was later increased to $300.30 per 
month. 

The records of the Department of Justice disclose that Colonel 
Holshouser had been employed by this Department as a Federal jail 
physician before the war and that such civilian employment was 
resumed after his release from active duty in the Army. His salary 
as jail physician during this time was at the rate of $900 per year 
and, in addition he was paid certain sums for surgery performed on 
Federal prisoners. During the period from January 3, 1946, when 
Colonel Holshouser’s military retirement pay began, until April 30, 
1955, when his services as an employee of the Department of Justice 
were terminated, Colonel Holshouser received $8,991 in salary and 
extra compensation for surgery from the Bureau of Prisons. 

Section 2 of the act of July 31, 1894 (5 U.S. C. 62), popularly 
referred to as the dual-employment statute, provides that no person 
holding Federal office with salary of $2,500 shall hold any other office 
under the Federal Government. Such statute, however, by its ex- 
press terms is inapplicable to officers of the armed services retired for 
incapacity ineurred in line of duty. Accordingly, the bill’s proposed 
waiver of the provisions of this statute seems unnecessary. 

The other statute referred to in the bill prohibited the receipt of 
retired pay hy former commissioned officers whose retired pay when 
combined with civilian salary would exceed $3,000 a year. The $3,000 
limitation contained in this statute was increased to $10,000 by act 
approved August 4, 1955 (69 Stat. 498). Persons to whom the dual- 
compensation statute applies may elect to receive either the pay of the 
civilian office or the retired pay. 

On September 24, 1954, Colonel Holshouser received notice from 
the Department of the Army that the receipt of his retirement pay 
and his salary as jail physician was in violation of this latter dual- 
compensation statute, following which he elected to receive his 
retirement pay. By letter dated March 16, 1955, he was advised by 
the Department of the Army that, in view of his election to receive 
retired pay in lieu of his civilian salary, the overpayment to him was 
made by the Department of Justice. Review of the records dis- 
closes that the sums erroneously paid to Colonel Holshouser for services 
in his civilian position totaled $8,991. Since this is the maximum 
amount which could be held to have been in violation of the statute, 
the sum of $12,708.97 carried in the bill appears erroneous. 

Whether Congress should in the circumstances of this case waive 
the provision of section 212 of the act of June 30, 1932, involves a 
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question of policy on which the Department of Justice prefers to 
make no recommendation. 
The Bureau of the Budget has advised that there is no objection 
to the submission of this report. 
Sincerely, 
Freperick W. Forp, 
Acting Deputy Attorney General. 





DEPARTMENT OF THE ARMY, 
Washington, D. C., May 10, 1957. 
Hon. Emanvuet Ce.uer, 
Chairman, Committee on the Judiciary, 
House of Representatives. 

Dear Mr. CuarrMan: Reference is made to your request for the 
views of the Department of the Army with respect to H. R. 1493, 
85th Congress, a bill for the relief of Lt. Col. Charles A. Holshouser. 

This bill provides as follows: 

“That section 212 of the Act of June 30, 1932, as amended (5 
U. S. C. 59a), and the second sentence of section 2 of the Act of 
July 31, 1894, as amended (5 U.S. C. 62), are hereby waived for the 

eriod beginning January 3, 1946, and ending November 30, 1954, 

oth dates inclusive, insofar as they apply to Lieutenant Colonel 
Charles A. Holshouser, Army of the United States, retired (Army 
serial number O-252449), and he is hereby relieved of all liability to 
repay to the United States the sum of $12,708.97, which was errone- 
ously paid to him by reason of the failure of the Veterans’ Administra- 
tion and subsequently the Department of the Army to reduce the 
amounts aeable to him as a retired commissioned officer of the 
Army while he was employed in a civilian capacity as a Federal jail 
physician. In the settlement of the accounts of any certifying or 
disbursing officer of the United States, full credit shall be allowed for 
all amounts for which liability is relieved by this Act.” 

The Department of the Army has no objection to this bill. 

Records of the Department of the Army show that Charles Augustus 
Holshouser (referred to in H. R. 1493 as Lt. Col. Charles A. 
Holshouser) was born in Salisbury, N. C., on June 19, 1903. He 
graduated from Johns Hopkins Medical School in 1928, receiving the 
degree of doctor of medicine. On December 31, 1942, he entered into 
active duty in the Army of the United States in the grade of captain. 
He served overseas from February 28, 1944, until May 30, 1945, during 
which time he developed an arthritic condition which hindered him in 
the performance of his duties. He appeared before an Army retiring 
board on October 26, 1945, and was relieved from active duty on 
January 2, 1946, in the rank of lieutenant colonel. 

On August 22, 1946, this Department certified to the Veterans’ 
Administration that Lieutenant Colonel Holshouser: 

“* * * contracted permanent disability rendering him unfit for 
further military service and such disability was contracted in line of 
duty while on active duty subsequent to April 3, 1939. The dis- 
ability on which retirement is based was (not) incurred in combat 
with an enemy of the United States and was (not) the result of an 
explosion of an instrumentality of war. The cause of such disability 
is: (1) Arthritis, hypertrophic, moderate, both sacroiliac joints—onset 








6 LT. COL. CHARLES A. HOLSHOUSER 


of symptoms about February 1945, while on duty with a general 
hospital in England. (2) Arthritis, hypertrophic, moderate, non- 
suppurative, nonvenereal, left knee joint—onset of symptoms June 
1944, while on duty on an LST boat in English Channel evacuating 
patients to England.” 

Thereafter, pursuant to Executive Order 8099, dated April 28, 1939, 
benefits authorized by the act of April 3, 1939, were Sashintotared 
by the Veterans’ Administration until June 30, 1950, when, by 
{executive Order 10122, dated April 14, 1950, the duty to pay such 
benefits to members of the Department of the Army was vested in 
the Secretary of the Army. Retirement pay had been paid by the 
Veterans’ Administration to Lieutenant Colonel Holshouser, effective 
January 3, 1946, the day following his oe from active duty, at 
a monthly rate of $262.50 until July 1, 1946, and from that date 
at the rate of $288.75 per month until tt 30, 1950, when the duty 
was assumed by the Department of the Army. Payments were then 
made by the Department of the Army at the same rate until May 
1, 1952, when they were increased to $300.30 per month. 

In August 1954, it was discovered that commencing December 1, 
1945, Lieutenant Colonel Holshouser had been employed by the 
Department of Justice, United States Government, as a Federal jail 
physician, San Antonio, Tex., at a salary of $900 per year, and had 
received in addition to his yearly salary the following amounts for 
surgery performed on Federal prisoners in custody of the United States 
marshal: 1950, $33; 1951, $235; 1953, $75. 

Inasmuch as the combined yearly income from these two sources 
exceeded $3,000, the receipt of such sums violated section 212 of the 
act of June 30, 1932 (47 Stat. 406), as amended (5 U.S. C. 59a), which 
provided, pertinently, that: 

““(a) After the date of the enactment of this Act, no person holding 
a civilian office or position, appointive or elective, under the United 
States Government, * * * shall be entitled, during the period of 
such incumbency, to retired pay from the United States for or on ac- 
count of services as a commissioned officer in any of the services * * * 
at a rate in excess of an amount which when combined with the annual 
rate of compensation from such civilian office or position, makes the 
total rate from both sources more than $3,000; and when the retired 
pay amounts to or exceeds the rate of $3,000 per annum such person 
shall be entitled to the pay of the civilian office or position or the re- 
tired pay, whichever he may elect. As used in this section, the term 
‘retired pay’ shall be construed to include credits for all service that 
lawfully may enter into the computation thereof. 

“(b) This section shall not apply to any person whose retired pay, 
plus civilian pay, amounts to less than $3,000: Provided, That this 
section shall not apply to regular or emergency commissioned officers 
retired for disability imeurred in combat with an enemy of the United 
States or for disabilities resulting from an explosion of an in strumentality 
of war in line of duty during an enlistment or employment * * *.” 
{Italie supplied.] 


Effective January 1, 1951, subsection 212 (b), supra, was amended by 
substituting the following for the underscored portion above: 


“Provided, That this section shall not apply to any regular or emer- 
gency commissioned officer retired for disability (1) incurred in com- 
bat with an enemy of the United States, or (2) caused by an instru- 
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mentality of war and incurred in line of duty during an enlistment 
or employment * * *.” (68 Stat. 18.) 

Subsequent to the date of the enactment of this amendment, 
Lieutenant Colonel Holshouser’s records were reviewed within this 
Department, and it was determined that the disability for which he 
was retired was not incurred in combat or caused by an instrumentality 
of war. Consequently, all amounts received by him by virtue of his 
employment as a Federal jail physician and his retirement pay were 
subject to the limitation of the act of June 30, 1932, supra. 

On September 24, 1954, Lieutenant Colonel Holshouser was advised 
by this Department that, inasmuch as his retirement pay during the 
period it was administered by the Department of the Army exceeded 
the rate of $3,000 per annum, he was entitled to elect whether he 
would receive this pay or the compensation from his civilian Federal 
employment. Pending receipt of his election, the amount of his 
retirement pay was decreased, effective December 1, 1954, to $175 
per month, so that his annual rate of compensation including retire- 
ment pay and Federal employment would be $3,000 ($2,100 retire- 
ment pay plus $900 Federal employment). Following receipt of an 
election by Lieutenant Colonel Holshouser to receive retirement pay 
instead of a salary from his civilian Federal employment, he was ad- 
vised by this Department, by letter dated March 16, 1955, pertinently, 
as follows: 

“* * * Although section 212 of the act of June 30, 1932, is applic- 
able, the overpayment was made to you by the Department of Justice, 
United States Marshal’s office, western district of Texas, and the 
responsibility for collection rests with that office, since you have 
elected to receive retired pay in lieu of civilian salary. Said agency 
is being furnished a copy of this correspondence.”’ 

He was advised further that in view of the above, his retirement pay 
would be increased, effective April 1, 1955, to the full emount of his 
entitlement, $300.30 per month, and that adjustment of the amounts 
withheld from his retirement pay subsequent to December 1, 1954, 
would be effected by supplemental payment on March 31, 1955. 

By virtue of the retirement benefits, salary as a Federal jail pbysi- 
cian and certain fees received from the Government for surgery upon 
Federal prisoners from July 1, 1950, to November 30, 1954, Lieutenant 
Colonel Holshouser became indebted to the Government in the amount 
of $6,729.80. The Veterans’ Administration has advised that by reason 
of his combined income from retirement payments made by that 
office, and compensation for his civilian employment as a Federal 
jail physician during the period from January 3, 1946, through June 30, 
1950, Lieutenant Colonel Holshouser became indebted to the United 
States in the amount of $5,979.17. The Veterans’ Administration 
has also advised that inasmuch as Dr. Holshouser subsequently 
elected to receive his retirement pay and forego his salary as a jail 

hysician, the retirement payments previously made to him by the 
‘eterans’ Administration did not constitute overpayments, and 
therefore the rep2yment of the sum of $5,979.17 is a matter within 
the jurisdiction of the Department of Justice. There is no method in 
law by which Dr. Holshouser may be relieved from this total lia- 
bility of $12,708.97 except by the enactment of private relief 
legislation. 

Section 212 of the act of June 30, 1932, as amended, supra, has 
been further amended by the act of August 4, 1955 (69 Stat. 498), to 
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raise the limit of total compensation which an individual may receive 
from the aforementioned $3,000 to $10,000. The Committee on 
Veterans’ Affairs, House of Representatives, in reporting favorably 
upon this amendment (H. Rept. No. 888, 84th Cong., 1st sess., p. 2 
(1955)) stated pertinently that: 

“The $3,000 limitation in section 212 of Public Law 212 was deter- 
mined to be a reasonable maximum by the 72d Congress in 1930. 
In 25 years, economic conditions have changed to such a degree as 
to make the present restriction of $3,000 totally unrealistic. * * * As 
can be readily seen from the tables reproduced below [currently pay 
for classified civil-service employees and retired pay for military 
personnel], the existing limitation of $3,000 virtually bars a retired 
man or woman from employment with the Government and in many 
cases it means the loss of valuable skills which could and should be 
utilized. It is for this reason that the committee has increased the 
ceiling to $10,000.” 

Although the amounts received by Lieutenant Colonel Holshouser 
from the United States by reason of the annual retirement pay and 
yearly income from his employment as a Federal jail physician during 
the period of January 3, 1946, through November 30, 1954, did not 
exceed an annual rate of $10,000, the amendment of August 4, 1955, 
had no retroactive effect and consequently the indebtedness of this 
officer wes not affected by it. 

This bill, if enacted, also would relieve Lieutenant Colonel 
Holshouser from compliance with the provisions of the second sentence 
of section 2 of the act of July 31, 1894 (28 Stat. 205), as amended 
(5 U. S. C. 62), which provides that no person who holds an office 
with a salary of $2,500 per year shall hold any other office to which 
compensation is attached. However, this provision specifically 
states that “* * * retired officers of the Army * * * who have 
been retired for * * * incapacity incurred in line of duty shall not, 
within the meaning of this section, be construed to hold or to have 
held an office during such retirement.” Inasmuch as Lieutenant 
Colonel Holshouser has been retired for incapacity incurred in line 
of duty, it would appear unnecessary to exempt him from the provi- 
sions of the act of July 31, 1894, by private relief legislation. 

As stated previously, the Department of the Army has informed 
Lieutenant Colonel Holshouser that inasmuch as he elected in 1954 
to receive his retirement pay instead of his salary as a Federal jail 
physician all the retirement payments made to him from July 1, 
1950, until the date of the election did not constitute overpayments 
and the responsibility for the collection of any overpayment that was 
made rests with the Department of Justice. This contention would 
appear well founded inasmuch as the Comptroller General has stated, 
in a case where no subsequent election was made, that: “In the absence 
of an election by the employee, it is presumed he would elect to retain 
the compensation under the position which would give him the 
greater sum” (17 Comp. Gen. 240). Certainly the election made by 
Dr. Holshouser in 1954 coupled with the fact that the retirement 
payments were much greater in amount than the payments received 
as a jail physician clearly indicates what the intention of Lieutenant 
Colonel Holshouser would have been had be been asked to make the 
election in July 1950, before any payments were made. 

The Department of the Army has no records concerning that portion 
of the indebtedness of Lieutenant Colonel Holshouser incurred from 
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January 3, 1946, through June 30, 1950, while he was receiving retire- 
ment pay from the Veterans’ Administration. It would be inappro- 
priate for the Department of the Army to offer any comment as to 
this indebtedness, since the matter is beyond its jurisdiction. 

As to cases of indebtedness incurred while receiving retirement pay 
from the Department of the Army, the position of this Department has 
been determined by the merits of the individual cases. The introduc- 
tion of legislation had been requested in at least one case where the 
circumstances appeared to be particularly meritorious (Private Law 
618, H. R. 6692, 81st Cong., Sgt. Blaine W. Hughes). Favorable re- 
ports have been submitted where the records showed that the failure 
to grant relief would work an extreme hardship on the individual con- 
cerned (H. R. 7750, 83d Cong., Kermit R. Lay, Sr.). Where the 
evidence of hardship was less striking or where the receipt of duai 
compensation clearly was due to administrative error on the part of a 
Government agency known to the Department of the Army, this 
Department has expressed no objection to the enactment of relief 
legislation (Private Law 73, H. R. 1235, 82d Cong. (reported on as 
H. R. 8326, 8lst Cong.) John Clarke; H. R. 5686, 82d Cong., Alex- 
ander A. Senibaldi; Private Law 566, H. R. 3675, 8ist Cong., Erik H. 
Lindman; Private Law 548, H. R. 1272, 81st Cong., Edward A. Seeley). 
Unfavorable reports have been submitted where there was no evidence 
of unusual hardship (H. R. 3166, 81st Cong., Col. Harold J. Keeley) 
or where the evidence of record showed that there was no administra- 
tive error and the individual concerned had every reason to know that 
his receipt of dual compensation was in contravention of law (H. R. 
2030, 83d Cong., Dr. Reuben Rapaport). 

In almost all of the cases cited above, the individual had been 
employed in a civilian capacity by an agency of the Army and the 
question of hardship or administrative error was resolved within this 
Department. In the Rapaport case, supra, after retirement for 
physical disability, the individual became an employee of the Veterans’ 
Administration. However, several hearings were held in the matter 
by Army boards both before and after his employment by the Veterans 
Administration and evidence was presented to this Department which 
clearly showed the circumstances under which the payment of dual 
compensation had been effected. In that case, two noncommittal 
interim reports were submitted (February 29, 1952, on H. R. 6194, 
82d Cong., and May 15, 1953, on H. R. 2030, 83d Cong.) and the 
final unfavorable report was not submitted until February 11, 1954, 
when all of the evidence in the matter had been evaluated and it had 
a we fully by the Army Board for the Correotion of Military 

ecords. 

In the present case, after retirement, Lieutenant Colonel Holshouser 
was employed in a civilian capacity by the Department of Justice. 
He has elected to receive retired pay rather than the salary from his 
civilian employment and it appears that responsibility for the collec- 
tion of any overpayment of his civilian salary rests with the Depart- 
ment of Justice. The Department of the Army has no information 
as to whether or not hardship exists in hiscase. As Lieutenant Colonel 
Holshouser was not employed in a civilian capacity by an agency of 
the Department of the Army, records pertaining to his civilian em- 

loyment are not available within this Department. Therefore, no 
information is available to this Department as to the circumstances 
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under which the civilian employment was effected and as to whether 
or not payment of the dual compensation occurred through adminis- 
trative error. Under the circumstances, it would be inappropriate 
for any objection to the bill to emanate from within the Department 
of the Army. 

This bill, if enacted, would not involve the expenditure of Govern- 
ment funds, but would relieve Lieutenant Colonel Holshouser of the 
liability to refund to the United States the sum of $12,708.97. 

The Bureau of the Budget has advised that there is no objection 
to the submission of this report. 

Sincerely yours, 
Wiser M. Brucker, 
Secretary of the Army. 





CompTrROLLER GENERAL OF THE UNITED STATEs, 
Washington, September 27, 1957. 
Hon. EMANuBL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives. 


Dear Mr. Cuatrman: Your letter of September 18, 1957, acknow- 
ledged September 19, requests our comments on H. R. 1493 for the 
relief of Lt. Col. Charles A. Holshouser, Army of the United States, 
retired. 

The bill would waive section 212 of the Economy Act of June 30, 
1932, as amended (5 U.S. C. 59a), and the second sentence of section 
2 of the act of July 31, 1894, as amended (5 U. S. C. 62), for the period 
beginning January 3, 1946, and ending November 30, 1954, insofar 
as they apply to Colonel Holshouser, and would relieve him of all 
liability to repay to the United States the sum of $12,708.97, stated 
to have been erroneously paid to him by the Veterans’ Administration 
and the Department of the Army because those agencies failed to 
reduce the amount of retired pay payable to him as a retired com- 
missioned officer of the Army while he was employed in a civilian 
capacity as a Federal jail physician. 

The United States Army Register, 1957 (vol. II), shows that Dr. 
Holshouser was retired for physical disability effective January 2, 1946, 
as a lieutenant colonel, Army of the United States without component 
and The Adjutant General’s Office, Department of the Army, has re- 
ported that he was not.a.member of the Officers’ Reserve Corps on 
the effective date of retirement. We understand that since the date 
of his retirement he has been paid retired pay at a rate in excess of 
$3,000 per year and that from that date until May 31, 1955, he was 
emploved in a civilian position by the Bureau of Prisons, Department 
of Justice, as a jail physician at a salary of $900 per year. 

During this period of Colonel Holshouser’s civilian employment, 
the 1894 act prohibited a person holding an office with a salary of 
$2,500 per year from holding any other office to which compensation 
is attached. Officers retired for disability, however, are exempt from 
the application of this statute. Also during such period section 212 
of the act of June 30, 1932, generally limited to $3,000 per annum the 
combined rate of civilian compensation and retired pay for or on ac- 
count of commissioned service which a retired person not subject to 
the 1894 act could receive. Basically the 1932 statute required that 
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the retired pay be reduced to keep the combined total within the 
$3,000 limitation. Persons whose retired pay exceeded $3,000, 
however, could elect to receive either their retired pay or their civilian 
compensation and we have been advised that Dr. Holshouser has 
elected to receive his retired pay. While this election apparently 
was not made in advance of his civilian employment, there appears 
no reason to question its validity, it being presumed that, even in the 
absence of the election, an employee subject to the restrictions of the 
dual-compensation statutes and entitled to so elect, would elect to 
retain the compensation which gives him the greater sum (17 Comp. 
Gen. 238). Hence, he is not indebted to the Government for overpay- 
ments of retired pay totaling $12,708.97 made to him by the Veterans’ 
Administration and the Department of the Army as set out in the 
bill. Properly the amount of his indebtedness is for determination 
on the basis of the payments to him of his civilian salary during the 
period from January 3, 1946, to May 31, 1955, computed on the basis 
of his “basic” annual rate of compensation of $900, exclusive of any 
fees for extra services rendered by him on a fee basis (compare 26 
Comp. Gen. 271; 26 Comp. Gen. 501). 

The United States Court of Claims held in the case of Tanner v. 
United States (129 C. Cls. 792), that the provisions of section 1 (b) of 
the act of July 1, 1947 (61 Stat. 239), relating to ‘“any member of the 
Officers’ Reserve Corps,” exempted the plaintiff from the dual- 
compensation restrictions of the 1932 Economy Act. The 1947 act 
was amended by section 804 of the Armed Forces Reserve Act of 
1952 (66 Stat. 506), so as to be applicable to “any member of the 
Reserve components of the Armed Forces.’’ We are following the 
Tanner decision in these dual-compensation cases, regardless of the 
type of retirement, for periods when the person concerned was a 
de jure member of a Reserve component. B-—123382, June 11, 1957. 

Dr. Holshouser’s appointment as an officer in the Army of the 
United States was made under authority contained in the act of 
September 22, 1941 (55 Stat. 728), which act provided that officers 
appointed under its provisions ‘‘shall * * * be entitled to the same 
rights, privileges, and benefits as members of the Officers’ Reser ve 
Corps of the same grade and length of service.”” Hence, he is entitled 
to the benefits of the act of July 1, 1947, and his dual-compensation 
payments are exempt from the restrictions of section 212 from July 1, 
1947, until he ceased to be a member of the Army of the United States 
on June 30, 1948, all appointments in the Army of the United States 
not continued under other provisions of law terminating on that date 
(35 Comp. Gen. 191). Accordingly, Dr. Holshouser is indebted to the 
United States for basic compensation at the rate of $75 per month 
paid to him for services rendered in his civilian position for the periods 
January 3, 1946, to June 30, 1947, and July 1, 1948, to May 31, 1955, 
totaling $7,570. 

In such connection, we understand that the Department of Justice 
has determined that Dr. Holshouser’s indebtedness amounts to 
$8,991, such sum apparently representing the total of all amounts 
paid to him by that Department between January 3, 1946, and May 
31, 1955. The indebtedness as computed by the Department of 
Justice, however, was determined prior to our decision of June 11, 
ae , extending the rule of the Tanner case to retirements for dis- 
abduity. 
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Since Dr. Holshouser was retired for disability, the act of July 31, 
1894, has no application to him and reference to that act in H. R. 1493 
is not necessary. 

We do not view with favor legislation which grants preferential 
treatment to a single individual over other individuals similarly 
situated and we perceive no equities which distinguish this case from 
the cases of others who have had to repay amounts received in contra- 
vention of the dual-office and dual-compensation statutes. Hence, 
we do not recommend that H. R. 1493 receive favorable consideration. 

If, however, the bill is to receive favorable consideration, it should 
be amended to relieve Dr. Holshouser of liability to refund the civilian 
compensation erroneously paid to him by the Department of Justice 
between January 3, 1946, and May 31, 1955, while he was employed 
in a civilian position as a Federal jail physician. Also, in view of the 
number of unusual problems in this case and the different indebtedness 
figures arrived at by us, the Department of the Army and the Depart- 
ment of Justice, your committee may desire to give consideration to 
omitting from the bill any specific indebtedness figure. 

Sincerely yours, 
JosepH CAMPBELL, 
Comptroller General of the United States. 


VETERANS’ ADMINISTRATION, 
Washington, D. C., June 5, 1987. 
Hon. Emanvuet CELier, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D. C. 

Dear Mr. Cetter: Further reference is made to your request for 
a report by the Veterans’ Administration on H. R. 1493, 85th Con- 
gress, a bill for the relief of Lt. Col. Charles A. Holshouser, which 
provides as follows: 

“That section 212 of the Act of June 30, 1932, as amended (5 
U.S. C. 59a), and the second sentence of section 2 of the Act of July 
31, 1894, as amended (5 U. S. C. 62), are hereby waived for the 
egy beginning January 3, 1946, and ending November 30, 1954, 
xoth dates inclusive, insofar as they apply to Lieutenant Colonel 
Charles A. Holshouser, Army of the United States, retired (Army 
serial number O-252449), and he is hereby relieved of all liability 
to repay to the United States the sum of $12,708.97, which was 
erroneously paid to him by reason of the failure of the Veterans’ 
Administration and subsequently the Department of the Army to 
reduce the amounts pavable to him as a retired commissioned officer 
of the Army while he was employed in a civilian capacity as a Federal 
jail physician. In the settlement of the accounts of any certifying 
or disbursing officer of the United States, full credit shall be allowed 
for all amounts for which liability is relieved by this Act.’ 

The records of the Veterans’ Administration disclose that Lt. Col. 
Charles A. Holshouser (C-6113402), a World War II veteran reverted 
to inactive status on January 3, 1946, because of physical disability. 
By letter dated August 22, 1946, the War Department certified to 
the Veterans’ Administration that Dr. Holshouser was entitled under 
the provisions of section 5 of the act of April 3, 1939 (53 Stat. 557), 
as amended (10 U.S. C. 456), to retirement pay as a lieutenant colonel, 
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fifth pay period, effective January 3, 1946, in the amount of $262.50 
and from July 1, 1946, in the amount of $288.75 monthly. 

Based upon the War Department’s certification, Dr. Holshouser 
was awarded officers’ retirement pay in the amount of $262.50 
monthly, effective January 3, 1946, and the increased amount of 
$288.75 monthly from July 1, 1946. By letter dated September 27, 
1946, the Veterans’ Administration advised Dr. Holshouser of the 
award of officers’ retirement pay and further that under the then 
current provisions of section 212, Public No. 212, 72d Congress (act 
of June 30, 1932 (47 Stat. 406), as amended by sec. 3 of the act of 
July 15, 1940 (54 Stat. 761; 5 U. S. C. 59a)), no Federal employee, 
employee of the municipal government of the District of Columbia, 
or employee of any corporation, the majority of the stock of which 
is owned by the United States, shall be entitled during the period of 
such employment to retired pay from the United States on account 
of service as a commissioned officer at a rate in excess of an amount, 
which when combined with the annual rate of compensation from such 
employment, makes the total rate from both sources more than $3,000 
annually. It was noted such provision was not for application if the 
disease or injury for which retirement pay had been authorized was 
incurred in combat with an enemy of the United States or was the 
result of an explosion of an instrumentality of war in line of duty. 
Dr. Holshouser was further advised that the provisions of section 212 
were applicable in his case since the disability on which his retirement 
was predicated did not come within the mentioned exceptions. A 
Veterans’ Administration application form for pension or compensa- 
tion was enclosed, which the veteran was requested to fill out and 
return to complete the records. 

The completed application was returned June 11, 1948. It was 
determined that the veteran’s arthritic condition incurred in service 
in World War II was 40 percent disabling and he was advised of this 
determination and of his right to elect to receive compensation of 
$55.20 monthly in place of the monthly payment of officers’ retire- 
ment pay. Dr. Holshouser did not elect to receive compensation and 
therefore payment of officers’ retirement pay was continued by the 
Veterans’ Administration through June 30, 1950, at which time the 
account was transferred to a military department for payment in ac- 
cordance with Executive Order 10122, promulgated April 14, 1950. 

Under date of December 3, 1954, the Veterans’ Administration was 
advised by the Retired Pay Division, Finance Center, United States 
Army, that Dr. Holshouser had been employed as a Federal jail 
physician by the United States marshal’s office, western district of 
Texas, since December 1, 1945. A report of employment dated 
October 26, 1954, furnished with the letter, indicated that Dr. Hols- 
houser had been employed at a salary of $75 per month or $900 
ond annum with additional amounts paid for surgery performed on 

ederal prisoners. The notice further indicated that such salary had 
not terminated. Upon receipt of this information the Veterans’ 
Administration immediately took action to reduce retroactively, the 
payment of retirement pay for the period January 3, 1946, to June 
30, 1950, to a rate which when combined with the compensation from 
his Federal employment would not exceed $3,000 annually. Before 
recovery of the resulting overpayment was accomplished, however, the 
Veterans’ Administration was advised that Dr. Holshouser had 
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elected to receive retirement pay rather than pay from Federal 
employment. Accordingly, the original award of retirement pay 
was restored. 

H. R. 1493, if enacted into law, would relieve Dr. Holshouser of 
all liability to repay the sum, stated in the bill to be $12,708.97, 
notwithstanding the provisions of the act of June 30, 1932, or the act 
of July 31, 1894, as amended (5 U. 8S. C. 62). The overpayment to 
Dr. Holshouser was not due, as set forth in the bill, to “the failure of 
the Veterans’ Administration * * * to reduce the amounts payable 
to him as a retired commissioned officer of the Army while he was 
employed in a civilian capacity as a Federal jail physician”; rather it 
was due to the continued acceptance by Dr. Holshouser of compen- 
sation from Federal employment and officers’ retirement pay at a 
combined annual rate in excess of that permitted by law. The 
Veterans’ Administration letter of September 27, 1946, to Dr. 
Holshouser, concerning the provisions of section 212 of the act of 
June 30, 1932, is clear, coniphate and to the point, and was designed 
to put him on notice of the $3,000 limitation on the amount of dual 
compensation which he was permitted to receive. It may be noted 
that the mentioned $3,000 limitation was increased to $10,000 by 
section 2 of the act of August 4, 1955 (69 Stat. 498; 5 U.S. C. 59a). 

The Veterans’ Administration has been informally advised by the 
Department of Justice that the matter of the overpayment was first 
reported officially for collection to the General Accounting Office 
under date of March 15, 1956. For a complete statement of facts 
and in view of the interests of the Department of Justice and the 
Department of the Army, it is suggested that the Committee will 
probably desire to obtain the views of the Attorney General and the 
Secretary of Defense. 

Advice has been received from the Bureau of the Budget that 
there would be no objection to the submission of this report to your 
committee. 

Sincerely yours, 
Joun A. Parrerson, Deputy Administrator 
(For and in the absence of H. V. Higley, Administrator). 
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APRIL 22, 1958.—Committed to the Committee of the Whole House and ordered 
to be printed 


Mr. Lang, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H. R. 2338] 


The Committee on the Judiciary, to whom was referred the bill 
(H. R. 2338) for the relief of Security Feed & Seed Co., having con- 
sidered the same, report favorably thereon with amendments and 
recommend that the bill do pass. 

The amendments are as follows: 

Strike out all after the enacting clause and insert: 


That the Secretary of the Treasury be, and he is hereby, authorized and directed 
to pay, out of any money in the Treasury not otherwise appropriated, the sum of 
$1,000 to the Security Feed and Seed Company, of Johnson City, Tennessee, in 
full settlement of all claims against the United States. Such sum represents 

roperty damages sustained as the result of an accident involving a United 
tates Army vehicle, which occurred on United States Highway Numbered 11-E, 
about nine miles from Greenville, Tennessee, on August 9, 1951: Provided, That 
no part of the amount appropriated in this Act shall be paid or delivered to or 
received by any agent or attorney on account of services rendered in connection 
with this claim, and the same shall be unlawful, any contract to the contrary 
notwithstanding. Any person violating the provisions of this Act shall be deemed 
guilty of a misdemeanor and upon conviction thereof shall be fined in any sum 
not exceeding $1,000. 


Amend title so as to read: 
A bill for the relief of the Security Feed and Seed Company. 


STATEMENT OF FACTS 


The purpose of the proposed legislation is to pay the sum of $1,000 
to the Security Feed & Seed Co. of Johnson City, Tenn., in full settle- 
ment of all claims against the United States. Such sum represents 
property damages sustained as the result of an accident involving a 
United States Army vehicle, which occurred on United States High- 
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way No. 11-E, about 9 miles from Greeneville, Tenn., on August 9, 
1951. 

The facts are fully stated in the Army report and it objects to the 
enactment of the bill for the reason that the company did not file suit 
under the Federal Tort Claims Act. However, the company had filed 
a claim for the actual damage of $1,426.75 and under the act the 
Army could not pay in excess of $1,000. Therefore, negotiations con- 
tinued until the statute of limitation had run, and when the company 
agreed to accept the $1,000 the Army could not make settlement. 

This bill was introduced to permit the company to file suit under the 
Federal Tort Claims Act by waiving the statute of limitation; how- 
ever, after a hearing and full discussion the committee came to the 
conclusion that in view of the fact that the Army recognized the 
liability and the amount of $1,000 could have been paid had the 
company accepted this amount at the time of the accident or within 1 
year thereafter; that it would be very costly and unnecessary to have 
the case referred to the court when the facts are not in controversy. 

Therefore, the bill has been amended to appropriate the sum of 
$1,000 to the company and recommend favorable consideration of the 
bill as amended. The author of the bill advises the committee that 
no attorney is involved. 

DEPARTMENT OF THE ARMY, 
Washington, D. C., August 30, 1954. 


Hon. Cuauncey W. Reep, 
Chairman, Committee on the Judiciary, 
House of Representatives. 
Dear Mr. Reep: Reference is made to your letter enclosing a 
copy of H. R. 9444, 83d Congress, a bill conferring jurisdiction upon 


the United States District Court for the Eastern District of Tennessee 
to hear, determine, and render judgment upon any claim arising out of 
personal property damage sustained by the Security Feed & Seed 
Co., of Johnson City, Tenn., and requesting a report on the merits 
of the bill. 

This bill provides as follows: 

“That the jurisdiction conferred upon the United States District 
Court for the Eastern District of Tennessee by subsection (b) of 
section 1346, title 28, United States Code, is hereby extended to a 
civil action, which may be commenced not later than one year after 
the enactment of this Act, asserting any claim or claims of the Security 
Feed and Seed Company, Johnson City, Tennessee, against the 
United States for money damages arising out of personal property 
damages sustained by them in a collision between their truck and a 
United States Army truck, which occurred on United States High- 
way 11-E, about nine miles from Greeneville, Tennessee, on August 9, 
1951. Except as otherwise provided in this Act, all provisions of law 
applicable in and to such subsection, and applic rable to judgments 
therein and appeals therefrom, are hereby made equally applicable 
in respect of the civil action authorized by this Act: Provided, 
however, That nothing in this Act does or shall constitute an admission 
of liability on the part of the Government of the United States of 
America. 

Records of the Department of the Army show that on August 9, 
1951, at approximately 9:45 a. m., a convoy of Army vehicles trans- 
porting Government equipment to Fort Bragg, N. C., from Camp 
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Atterbury, Ind., was proceeding east on Highway 11—E, near Greene- 
ville, Tenn. One of the trucks in the convoy veered across the center 
of the highway, out of control because of mechanical difficulty, and 
collided with a truck coming from the opposite direction, which truck 
was owned by the Security Feed & Seed Co., of Johnson City, Tenn., 
a subsidiary of Security Mills, Inc., of Knoxville, Tenn. The civilian 
vehicle, because of damage to its steering apparatus and transmission, 
left the road, out of control, and struck a telephone pole, coming to 
rest in a ditch at the roadside. The driver and sole occupant of the 
vehicle, Ernest W. Whited, suffered lacerations of the face and a 
fractured left knee. 

On August 24, 1951, Security Mills, Inc., hereinafter referred to as 
Security Mills, sent a letter to the commanding general, 28th Infantry 
Division, Camp Atterbury, Ind., in which was stated the facts of the 
aforementioned accident and a statement that it had filed no claim for 
damages as it was neither acquainted with the procedure nor had the 
necessary forms. Pursuant to this request the office of the judge 
advocate of the 28th Infantry Division sent the necessary forms to 
Security Mills on September 4, 1951, with accompanying instructions 
concerning their completion. Security Mills filed a claim in the 
amount of $1,426.75 on January 26, 1952. 

The Claims Division, Office of the Judge Advocate General, de- 
clined to take jurisdiction of the claim of Security Mills and, on 
October 7, 1952, notified the claimant of this action in a letter which 
reads, in pertinent part, as follows: 

‘‘Reference is made to your claim * * * in the amount of $1,426.75 
for damage to your truck * * *. 

“The Federal Tort Claims Act, as codified and amended * * * 

rovides that the United States district court shall have exclusive 
jurisdiction of civil actions on claims exceeding $1,000 * * *. 

“Accordingly, the Department of the Army is without jurisdiction 
to entertain or consider the claim as presented.” 

The claims judge advocate at Headquarters, Third Army, received 
a letter from Security Mills on March 16, 1954, which letter reads, in 
pertinent part, as follows: 

“Filing of the amended return [claim] for $1,000 as mentioned in the 
exchange of correspondence of October 1952 has been deferred pending 
the outcome of a suit by the driver of our vehicle against this company 
and its insurer (wherein a judgment for injuries was awarded the 
driver), and a subsequent claim filed by this company and its insurer 
against the United States to recover for damages awarded our driver. 

“Inasmuch as all claims by the driver of our vehicle have been 
ascertained and settled, we now submit our amended claim for 
damages sustained to our vehicle for $1,000, which will attach to and 
become part of our claim of January 26, 1952. Note that in the 
amended return [claim] certain inaccuracies are corrected. Security 
Feed & Seed Company of Johnson City, Inc., was the owner and 
operator of the damaged vehicle. This organization is a wholly 
owned subsidiary of Security Mills, Inc., in whose name the original 
claim was filed.” 

This letter and the ‘‘amended claim” were forwarded to the Claims 
Division, Office of The Judge Advocate General on March 19, 1954. 
The claim was disapproved on April 8, 1954, for the reason that said 
claim was barred by the statute of limitations of the Federal Tort 








4 SECURITY FEED & SEED CO, 


Claims Act. Security Feed & Seed Co., hereinafter referred to as 
Security Feeds, then appealed this decision to the Secretary of the 
Army by letter dated April 23, 1954. This letter reads, in pertinent 
part, as follows: 

“We feel our delay in filing an acceptable claim was unavoidable 
(as a matter of fact our original application was filed on January 26, 
1952) as there was no determination of the amount of our damage 
until a settlement was made on the personal-injury claim. Hence 
we appeal to the Secretary of the Army for consideration and ultimate 
payment of this claim for $1,000.” 

On May 11, 1954, after a careful consideration of the entire record, 
the Under Secretary of the Army, acting for the Secretary of the 
Army, sustained the prior action of disapproval and denied the appeal 
therefrom on the same ground as mentioned above. 

The Federal Tort Claims Act (60 Stat. 845; 28 U. S. C. 931), as 
revised and codified by the act of June 25, 1948 (62 Stat. 971; 28 
U.S. C. 2401 (b)), and as amended by the act of April 25, 1949 (63 
Stat. 62), provides that— 

“A tort claim against the United States shall be forever barred 
unless action is begun within two years after such claim accrues or 
within one year after the date of enactment of this amendatory 
sentence [April 25, 1949], whichever is later, or unless, if it is a claim 
not exceeding $1 000, it is presented in writing to the appropriate 
Federal agency within two years after such claim accrues or within 
one year ‘after the date of enactment of this amendatory sentence 
[April 25, 1949], whichever is later.”’ 

The claim of Security Mills came directly within the purview of 
the above-quoted provision of the Federal Tort Claims Act, and 
Security Mills had until August 9, 1953, 2 years after such claim 
accrued, within which to elect its remedy and either bring an action 
in the district court for the full amount of damages sustained by 
reason of the accident, or file for administrative determination in an 
amount of $1,000 or less. 

The records of the Department show that Security Mills was fully 
advised of its remedies on October 7, 1952. Instead of applying for 
administrative action for $1,000 or commencing suit for the full amount 
of damages at that time, it deferred action until determination of the 
suit filed by its driver for personal injuries. It should be noted that 
Security Feeds and Liberty Mutual Insurance Co. intervened in the 
aforementioned action on March 13, 1953, because, as is stated in their 
petition of intervention, ‘the representation of their interest by the 
existing plaintiff may be inadequate and further that they would be 
bound ‘by a judgment in the action.” The question naturally arises 
why Security Feeds did not, under the lenient provisions of the Federal 
Rules of Civil Procedure, interpose the claim for damage to its truck 
in this action. It was then a party plaintiff in the action and this 
claim could have been adjudicated. However, for reasons known 
only to Security Feeds, this was not done. When it finally decided 
to take action the statute of limitations had run on its claim. The 

urported amended claim filed on March 16, 1954, could not relate 
Back to the claim filed on January 26, 1952 , because the statute of 
limitations had already become a bar. 

Security Feeds, in its letter of appeal to the Secretary of the Army, 
on April 23, 1954, endeavoring to excuse the unavoidable delay in 
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filing a claim within the jurisdiction of the Department, stated that 
“there was no determination of the amount of our damage until a 
settlement was made on the personal injury claim.” However, the 
record discloses that the amount of damages to its vehicle was fully 
ascertained on January 26, 1952, when it filed a claim for $1,426.27, 
accompanied by substantiating evidence. 

Subject claim comes within the decision of Marino v. United States 
(82 F. Supp. 190, 192 (S. D. N. Y. 1948)), wherein claimants filed a 
joint claim for more than $1,000 with the Coast Guard and amended 
their claim to bring them within the $1,000 statutory limit for ad- 
ministrative action more than 1 year (now 2 years) (28 U.S. C. 2401 
(b), supra) after the date of the accident. The court opinion reads, 
in pertinent part, as follows: 

“While plaintiffs did present their claim to the Coast Guard within 
1 year, the claims * * * were each for more than $1,000 and suit 
was not commenced thereon within 1 year [now 2 years, supra] after 
the claim accrued. 

“The fact that in January 1948 [more than 1 year after the claim 
accrued] the Coast Guard wrote that consideration would be given 
to their claims if they were reduced, and that thereafter they were 
reduced, cannot affect the situation here. The reduction was futile, 
inasmuch as the claims had already been barred by the statute. * * * 
The letter from the Federal agency cannot be construed as a waiver, 
for the Coast Guard has no authority to waive the limitations created 
by the statute * * *.” 

How much less favorable to the claimant are the facts in the 
instant case? The facts show that at the time jurisdiction of the 
claim was denied, because of the statutory limitation on amount of 
the claim, the statute of limitations had not yet run. Security Mills 
could have then reduced its claim to $1,000 or commenced suit in 
the district court. No legally sufficient or equitable reason has been 
presented which would excuse this failure to have exercised its ad- 
ministrative or judicial remedy prior to August 9, 1953, after which 
date the claim was forever barred by the statute of limitations. 
There is no justifiable basis for the disregard of the plain terms of 
the Federal Tort Claims Act, or for the granting of rights to this 
claimant which are denied to other claimants in similar circumstances. 

This bill, if enacted, would be discriminatory in that it would grant 
special rights to this claimant which are denied to numerous other 
claimants whose claims have been barred under similar circumstances. 
Therefore, the Department of the Army recommends that this bill be 
not favorably considered by the Congress. 

The Bureau of the Budget advises that there is no objection to the 
submission of this report. 

Sincerely yours, 
Rosert T. Stevens, 
Secretary of the Army. 
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